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The following table shows the page at which each monthly issue of the 
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The following index and digest contain the legal items which have appeared 
in The Banking Law Journal during 1941. 

The entire arrangement, including the number of the sections, follows the 
plan of the fifth edition of the BANKING LAW JOURNAL DIGEST. THE 
DIGEST, with cumulative Supplement to Fifth Edition, contains the digest of 
more than 10,000 banking decisions which have been published in The Banking 
Law Journal from the time of its establishment in 1889 down to December, 1941. 


ACCEPTANCES 


§10. Form of acceptance — Acceptance 
by telegraph. 


A telegram received by a bank from 
a drawee promising to honor future 
drafts as in the past was held to be an 
offer of a promise on a condition. The 
terms were to tbe fixed by the past 
usage of the offeror in reference to the 
acceptance and payment of former 
drafts. The offer of this promise be- 
came a contract, subject to the pre- 
scribed condition, when the holder 
bought a draft in acceptance of the 
offer. Snyder & Blankfard Co. v. 
Farmers Bank of Tifton, Md., 16 Atl. 
Rep. (2d) 837. 58 B. L. J. 286. 


ACCOMMODATION PAPER 


§37. Accommodation paper signed by 
agent. 


In action by bank against indorser of 
note, evidence supported finding that 
bank knew that indorsement, signed 
by indorser’s wife pursuant to general 
power of attorney given to wife more 
than four years before indorser en- 
listed for service in the World War, 
was for accommodation of wife’s 
brother, and was not for benefit of in- 
dorser, so that indorser was not bound 
by the indorsement. 
Nat. T. & S. A. v. Perry, Cal., 106 Pac. 
Rep. (2d) 53. 58 B. L. J. 135. 


§41. Liability to party accommodated. 


An officer of a corporation indorsed 
a note of the corporation to a payee 
bank, upon the latter’s request for 
additional security for the corpora- 
tion’s indebtedness to the bank. The 


Bank of America . 


indorsement of the officer was made in 
blank before the delivery of the note to 
the bank without indication of any re- 
striction as to his liability. It was 
held that the officer as acting presi- 
dent of the corporation did not indorse 
the note for the bank’s accommoda- 
tion, notwithstanding the fact that the 
president of the bank requested the in- 
dorser’s signature for additional se- 
curity of the corporation note and that 
the bank received the benefit thereby. 
Consequently, the indorser became 
liable on the note to the bank as well 
as to all parties subsequent to the 
payee. National State Bank of Me- 
tropolis v. Miles-Botts Co., Inc., 28 N.E. 
Rep. (2d) 617. 58 B. L. J. 30. 


§42. Liability to parties other than the 
one accommodated. 


The president of a bank, who owned 
most of its capital stock and was in 
complete control of all of its affairs, 
persuaded defendant to sign a note 
payable to the bank for the accommo- 
dation of the president. The president 
received the proceeds of the note. He 
had agreed to pledge certain collateral 
securing the note, but this was not 
done. When the bank later failed, it 
was held that the receiver could en- 
force the note against the defendant 
as he was a party to an act which was 
unlawful under the National Banking 
law and, regardless of his good faith, 
he was liable to the bank’s receiver on 
the note, even though the president 
had breached the agreement. The 
transaction constituted a violation of 
the Federal Reserve Act prohibiting an 
executive officer from borrowing from 
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his bank. (Federal Reserve Act, § 12, 
as added in 1933, 12 U. S. C. A. § 375a.) 
Federal Deposit Insurance Corpora- 
tion v. Vest, 119 Fed. (2d) 834, 58 
B. L. J. 668, reversing 28 Fed. Supp. 
507, 56 B. L. J. 791. 


§47. Paper signed for accommodation 
after delivery. 


A wife’s signature was placed on a 
note more than seven years after exe- 
cution thereof by her husband. It was 
held that wife’s undertaking in signing 
the note was a new and independent 
contract and to be binding on her it 
was required to be supported by a new 
consideration independent of that of 
the original contract between husband 
and payees of the note. The mere for- 
bearance or delay of payees to sue was 
not a good consideration for wife’s sig- 
nature on the note, in the absence of 
an agreement, either express or im- 
plied, to exend the time of payment or 
forbear collection of the note. Hence 
wife was a mere volunteer and not 
liable on the note. Van Bebber v. 
Bechil, 109 Pac. Rep. (2d) 1046. 58 
B. L. J. 544. 


§50. Note given to deceive bank ex- 
aminer. 


A person signed a promissory note 
as maker believing that it was for the 
acccommodation of a bank but in fact 
was an assistance to a bank officer 
seeking to cover up defalcations. It 
was held that the maker was estopped 
to defend the bank receiver’s action on 
the note on the ground that it was 
without consideration where the facts 
showed that the maker must have 
known that she was lending her name 
to assist the bank by deceiving the 
bank examiners or that she was assist- 
ing the bank officer to perpetrate a 
fraud on the bank. Federal Deposit 
Insurance Corporation v. Woods, 34 
Fed. Supp. 296. 58 B. L. J. 45. 


AGENTS 


§56. Agent’s authority. 
Deposits by agents, see §§ 411, 413. 


The power of binding a principal by 
a promissory note can only be con- 
ferred by direct authority of the party 
to be bound, or by necessary implica- 
tion when the duties which admittedly 
the agent may perform cannot be dis- 
charged without the exercise of such 
a power. Cameron v. Lanier, Ariz. 108 
Pac. Rep. (2d) 579. 58 B. L. J. 182. 


A lending agency, in accepting a 
note from a corporation, should nor- 
mally insist on a corporate resolution 
authorizing the officer executing the 
notes to execute such instruments, but 
a failure to secure a copy of such reso- 
lution will not bar relief, where the 
lending agency reasonably relies on a 
condition created by the borrowing 
corporation. County First National 
Bank of Santa Cruz v. Coast Dairies & 
Land Co., Cal., 112 Pac. Rep. (2d) 315. 
58 B. L. J. 674. 


Where a store owner empowered the 
store manager to do business with a 
certain bank and to sign all contracts 
and checks, it was held that the man- 
ager was not authorized to obtain 
loans and to execute notes for the 
owner, since the contracts referred to 
by the authorization granted to the 
manager were those arising in the 
usual course of the store’s operation. 
Sumner v. Knighton, La., 1 So. Rep. 
(2d) 142. 58 B. L. J. 553. 


§57. Agent’s authority to indorse. 


Ordinarily, an agent authorized to 
receive checks in payment for his prin- 
cipal may not have authority to in- 
dorse and collect the same, but where 
a principal by his acts has led others 
to believe that he has conferred this 
authority upon his agent, he cannot be 
heard to assert, as against third per- 
sons who have relied thereon in good 
faith, that he did not intend to confer 
such power. Safeway Stores, Inc. v. 
King Lumber Co., Cal., 113 Pac. Rep. 
(2d) 483. 58 B. L. J. 697. 


§61. Bank acting as investment agent. 


Where a bank acting in good faith 
sells certain stolen bonds’ without 
knowing they are stolen and remits 
the proceeds to the thief or his agent, 
the bank may not be held liable for 
the conversion of the bonds. First Na- 
tional Bank v. Goldberg, Pa., 17 Atl. 
Rep. (2d) 377. 58 B. L. J. 258. 


ALTERED PAPER 
Forged paper, see §§ 549-597. 


§67. Material alterations — Alteration 
as to parties. 


An assistant cashier of brokerage 
firm altered checks signed by member 
of firm by adding words “or ourselves” 
on face thereof and then, after affixing 
rubber stamp indorsement, deposited 
It was 


them in bank to credit of firm. 


re 


held that surety on employee's fidelity 
bond which made good cashier’s de- 
falcations had no cause of action 
against bank on theory of subrogation 
or otherwise on ground that alterations 
of checks enabled assistant cashier to 
cover up peculations, since no negli- 
gence of bank in accepting deposits 
was shown, where it was practice to 
draw checks intended to be used on 
given day shortly after commencement 
of business and all checks not used 
were deposited to firm’s credit account. 
Hartford Accident & Indemnity Co. v. 
Bank of New York, 24 N. Y. Supp. (2d) 
7838. 58 B. L. J. 247. : 


§81. Duty of drawer in_ preparing 


checks. 

The drawer authorized the payee of 
a signed check to fill out the check in 
pencil pursuant to a custom of the 
drawer of having his checks filled out 
by the payees. The payee raised the 
amount of the check from $18 to $418 
and added the words “& note” follow- 
ing the words “For cow” in the lower 
left hand corner. It was held that the 
drawer of the check and not the 
drawee bank had to bear the loss. 
Fourth v. Alexandria Bank &. Trust 
Co., Tenn., 149 S. W. Rep. (2d) 76 
58 B. L. J. 679. 


AMENDMENTS TO BANKING LAW 
RECOMMENDED 


Recommended amendments to bank- 
ing law by Comptroller of the Cur- 
rency. 58 B. L. J. 180. 


AMOUNT 


§88. Construction of instruments am- 
biguous as to amount. 


No recovery can be had on an in- 
strument in the form of a note stating 
no sum payable in the body of the 
note, although it contains figures in 
the margin. The marginal figures will 
ibe regarded as merely a memorandum 
for convenience of reference, and no 
part of the note itself. Hogan v. Brog- 
don, Ga., 14 S. E. Rep. (2d) 575. 58 
B. L. J. 536. 


ATTORNEY’S FEES 


§108. Provision in instrument for at- 
torney’s fees held invalid. 

Upon default in payment of a note 

given under Small Loans Act in Penn- 

sylvania, the lender is not entitled to 
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charge or collect anything other than 
the money loaned, plus interest at the 
rate of 3% per cent. per month and 
legal costs. Any fees of counsel in- 
curred in its collection should be borne 
by the lender. The prohibition of 
charges in addition to allowable in- 
terest by the Small Loans Act cannot 
be evaded by the execution of a note 
or other special agreement providing 
for additional payment of attorney’s 
fees. Lackawanna Thrift & Loan Cor- 
poration v. Kabatchnick, Pa., 20 Atl. 
Rep. (2d) 908. 58 B. L. J. 813. 


BANKING 


National banks, see §§ 900-929. 
Savings banks, see §§ 1359-1367. 


§113. Definition of bank. 


An industrial loan corporation was 
engaged in receiving deposits termed 
“investments” and in making loans and 
discounts. In the course of its busi- 
ness the corporation paid interest on 
deposits at a rate fixed by its board of 
directors. A legal rate of interest was 
charged in advance upon the entire 
amount of the loans made by the cor- 
poration. Money was withdrawn by 
depositors through the use of check- 
like forms furnished by the corpora- 
tion. Although a regulation of the cor- 
poration stated that “checks” were not 
to be drawn payable to persons other 
than the corporation, yet this regula- 
tion was violated and the corporation 
did honor “checks” when they were 
presented by indorsees at its place of 
business. It was held that the indus- 
trial loan corporation is a “bank” 
within the general meaning of that 
term and within the Revenue Act pro- 
vision exempting, banks from surtax 
and imposing a special rate of income 
and excess profits taxes on banks. 
Staunton Industrial Loan Corporation 
v. Commissioner of Internal Revenue, 
120 Fed. Rep. (2d) 930. 58 B. L. J. 864. 


Where defendant was charged with 
having feloniously encouraged secre- 
tary-treasurer of trust company in 
making false entry in statement of 
financial condition of company, but 
there was no evidence that the secre- 
tary-treasurer made any false entry at 
any time other than after trust com- 
pany ceased to be engaged in banking 
business and had been taken over by 
State Department of Financial Institu- 
tions, conviction for being an accessory 
before the fact to crime of making a 
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false entry in records of trust company 
could not be sustained, since the com- 
pany was not at the time the alleged 
false statement was made “engaged in 
banking business” within statute 
making it a crime to make false entry 
in records of corporation engaged in 
banking business. Moag v. State, Ind., 
31 N. E. Rep. (2d) 629. 58 B. L. J. 479. 


§125. Banking powers. 

A national bank contracted to con- 
tribute a certain sum of money through 
a subscription to plaintiff, Better Busi- 
ness Bureau of Detroit, Inc., organized 
and operated for the purpose of pro- 
moting and maintaining fair competi- 
tion and dependability in the advertis- 
ing of merchandise in all kinds of 
business. It was held that the contract 
was an act within the banking powers 
and consequently the plaintiff could 
recover the amount due from the bank 
on its subscription. Better Business 
Bureau of Detroit, Inc., v. First Na- 
tional Bank-Detroit, Mich., 296 N. W. 
Rep. 665. 58 B. L. J. 483. 


§132. Merger and consolidation. 


Where state law does not forbid the 
consolidation of a state bank with a 
national bank located in the same 
county, city or town, the charter of 
the state bank is not dissolved by such 
a consolidation. 12 U. S. C. A. § 34a. 
Guardian Depositors Corporation v. 
Currie, Mich., 291 N. W. Rep. 2. 58 
B. L. J. 413. 


BANKRUPTCY 


Lien against deposit, see §§ 771-811. 
Set-off against insolvent bank, see 
§§ 812-821. 


§138. Appointment and powers of re- 
ceiver — superintendent of 
banks. 


Upon insolvency of a banking and 
trust company and the appointment of 
the Superintendent of Banks as liqui- 
dator, the fiduciary office of trustee of 
express trusts does not descend upon 
the liquidator, but becomes and re- 
mains vacant until a successor trustee 
is duly appointed and qualified. With 
respect to the corpus of the trusts 
handled by such institution, the Super- 
intendent of Banks is merely a custo- 
dian, pending the appointment of a 
successor trustee. He assumes none of 
the functions, performs none of the 
duties, and exercises none of the powers 
of the bank as a trustee of the trusts 


which the institution was handling, 
National City Bank of Cleveland y. 
Guardian Trust Company of Cleveland, 
Ohio, 28 N. E. Rep. (2d) 763. 58 
J, 27. 


§147. Priorities among creditors—De- 
posits of trust funds. 


The conservator of the estate of a 
distracted person informed the bank 
at the time the deposit was made that 
funds deposited were the proceeds of a 
war risk insurance policy for injuries 
sustained by the distracted person 
while in the service of the United 
States Army. The pass book was 
issued in the name of “Charles Rusek, 
conservator of John Rusek.” It was 
held that upon the bank’s insolvency 
the conservator was not entitled to 
priority of payment over bank’s other 
ereditors. Cicero State Bank v. Crow- 
ley, 115 Fed. Rep. (2d) 1022. 58 B. L. J. 
311. 


§150. —Special deposits held preferred 
claims. 

Where trust and savings bank, prior 
to liquidation, agreed to purchase from 
illiterate depositor securities, which 
bank was holding for depositor, and 
to buy Liberty Bonds for depositor 
with proceeds, and bank instead of 
buying bonds, kept proceeds in assets 
of bank, which was in precarious con- 
dition, there was a special deposit, and 
depositor was entitled to a preferred 
claim in liquidation proceedings, but 
claim was not entitled to general pref- 
erence as to all of bank’s assets. 
People ex rel. Auditor of Public Ac- 
counts v. West Side Trust & Savings 
Bank of Chicago, Ill., 33 N. E. Rep. 
(2d) 607. 58 B. L. J. 776. 


§177. Reorganization. 

A plan for reorganization of a bank 
provided for conversion of its restricted 
deposits into nonassessable preferred 
stock. The plan was a conventional 
one conditioned upon statutory re- 
quirements for approval. It was sup- 
ported in writing by eighty per cent. 
of the creditors. The court found that 
a depositor who had not consented to 
the plan, but who had received divi- 
dends on the preferred stock both be- 
fore and after filing of suit, which was 
filed more than a year after normal 
resumption of banking operations, im- 
pliedly assented to plan, and was not 
entitled to recover amount of deposit 
prior to reorganization. McIntyre v. 
Guarantee Trust Co. of Atlantic City, 


N. J., 89 Fed. Supp. 890. 58 B. L. J. 
882. 


The Michigan statute governing the 
reorganization of banks provides for a 
hearing on the part of all creditors 
and stockholders and, at such hearing, 
the proposed plan of reorganization 
may ibe adopted, modified or rejected. 
The final test, however, is that the 
court before which the proceeding is 
pending may order the stockholders 
and depositors to accept and abide by 
any plan of reorganization which shall 
be fair and equitable under all circum- 
stances. State Banking Commissioner 
v. Peoples Wayne County Bank of 
Hamtramck, Mich., 298 N. W. Rep. 326. 
68 B. L. J. 735. 


A statute permitting reorganization 
of a state bank under plan approved 
by commissioner of banks is not un- 
constitutional as impairing obligation 
of contract toward depositor of the 
bank. Baltrusch v. Citizens State Bank, 
Minn., 300 N. W. Rep. 201.58 B. L. J. 952. 


BOOK REVIEWS 
Building Business for Your Bank. 
68 B. L. J. 78. 


Coffin’s Interest Tables. 58 B. L. J. 
162. 


Corporate Meetings, Minutes and 
Resolutions.- 58 B. L. J. 900. 

Credit Manual of Commercial Laws. 
68 B. L. J. 78. 


Estate Planning to Minimize Taxes. 
58 B. L. J. 77. 


Gift Taxation in the United States. 


58 B. L. J. 76. 


Jordan’s Investments. 58 B. L. J. 
576. 


Questions on Money and Banking. 58 
B. L. J. 246. 


Rand McNally Bankers Directory. 
58 B. L. J. 412. 


The Law of National Banking. 58 
B. L. J. 652. 


To Will or Not to Will. 58 B. L. J. 
77. 


Trust Business in Common Law 
Countries. 58 B, L. J. 77. 


Trusts in the Conflict of laws. 58 
B. L. J. 78, 
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CHECKS 


Alteration, see §§ 62-87. 
Check as payment, see § 1258. 


§285. Revocation of check—Check pay- 
able after drawer’s death. 

A written agreement in the form of 
a check payable upon the death of the 
drawer to plaintiff for domestic serv- 
ices rendered can not be construed as 
a valid contract. By its terms such 
a check has validity as long as the 
drawer lives and upon his death before 
presentation of the check for payment 
there is a revocation of any authority 
of the bank to make payment. Gra- 
ham v. Hoke, N. C., 14 8. E. Rep. (2d) 
790. 58 B. L. J. 733. 


COLLECTIONS 
Forged paper, see §§ 549-597. 


§297. Duties of collecting bank; lia- 
bility for negligence generally. 
Services rendered by a North Caro- 
lina trust company for defendant na- 
tional bank of South Carolina con- 
sisted of acting as a depository, honor- 
ing checks of defendant drawn on it, 
charging currency to defendant as and 
when requested, and discounting notes 
of defendant’s customers for defendant. 
It was held that the relationship be- 
tween the trust company and the 
defendant was that of creditor and 
debtor and not that of principal and 
agent. McDonald Service Co. v. Peo- 
ples National Bank of Rock Hill, S. C., 
11 S. E. Rep. (2d) 556. 58 B. L. J. 189. 


§306. Collections should be made in 
cash—Effect of custom to re- 
ceive something other than 
cash. 

Under the law of Pennsylvania, except 
where there is a custom to the con- 
trary, a direction to collect a debt does 
not of itself include an authorization 
to receive anything but money in pay- 
ment thereof, and if an agent receives 
something other than money the agent 
becomes immediately liable to the 
principal for the full amount of the 
indebtedness, the burden being on the 
agent to recover whatever he can from 
the debtor. Bunge v. First National 
Bank of Mount Holly Springs, Pa., 118 
Fed. Rep. (2d) 427. 58 B. L. J. 579, re- 
versing 34 Fed. Supp. 119. 57 B. L. J. 
751. 


> 
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§327. Failure of bank connected with © 


collection transaction; rights 


of parties. 


Where bank received check from de- 
positor for collection and credited de- 
positor’s account with amount thereof 
“subject to payment in cash or solvent 
credit,” and forwarded check to bank 
upon which it was drawn for collection 
and credit, when correspondent bank 
charged proceeds of check to drawer’s 
account and «credited such amount to 
deposit account of forwarding bank the 
agency relationship was terminated 
and the only liability of bank on which 
check was drawn with respect thereto 
was as debtor of the forwarding bank, 
which was in turn a debtor of deposi- 
tor of check. First Nat. Bank of Cor- 
sicana v. Wm. Cameron & Co., 149 S. 
W. Rep. (2d) 132. 58 B. L. J. 722. 

Under Tennessee law, if there is an 
understanding at the time of deposit 
of draft that it is deposited as cash, so 
as to authorize depositor to make 
withdrawals in advance of collection, 
title passes to bank and relationship 
of debtor and creditor arises. First 
Trust & Savings Bank of Oneida v. 
Kent, 119 Fed. Rep. (2d) 151. 58 
B. L. J. 726. 


§330. Right to revoke credit or charge 
back check. 


Where bank had reserved the right 
by its contract of deposit to recharge 
bad checks during the day of receipt, 
and there also existed a custom of 
conditionally accepting depositor’s de- 
posit, it was held that the bank right- 
fully recharged two bad checks to the 
depositor on day of receipt where 
checks were deposited in bank on 
which they were drawn. First Na- 
tional Bank at Paris v. Ihle, 149 S. W. 
Rep. (2d) 548. 58 B. L. J. 781. 


§331. —Where payment stopped. 


A check was indorsed by its payee 
and deposited for collection with the 
local bank. The latter forwarded the 
check through a correspondent collect- 
ing bank to the drawee bank which 
made remittance. The drawee bank 
then discovered that it had made re- 
mittance in violation of an order to 
stop payment given by the drawer of 
the check. It was held that the drawee 
bank and not the payee was entitled 
to recover the money from the collect- 
ing bank. Foster v. Federal Reserve 
Bank of Philadelphia, 113 Fed. Rep. 
(2d) 326. 58 B. L. J. 61. 


Plaintiff deposited two checks for 
collection with defendant bank, which 
in turn forwarded the checks to the 
drawee bank. The latter entered a 
credit in defendant bank’s account 
with it, after having stamped the 
checks “Paid.” The credit was 
charged back later on the claim of the 
drawee bank that payment of the 
checks had been made by mistake, 
since payment had been stopped by 
the drawer. It was held that the 
plaintiff was not entitled to recover 
the amount of the two checks from 
the defendant bank in view of the fact 
that no damage was shown to have 
resulted to the plaintiff. Turetsky v. 
Morris Plan Industrial Bank of New 
York, 22 N. Y. Supp. (2d) 514. 58 


COMMON TRUST FUNDS 


Limitations upon Investments in 
Common Trust Fund by Two or More 
Trusts Having Same Remainderman. 
58 B. L. J. 651, 


CONSIDERATION 


§342. Instances of sufficient considera- 
tion. 

A moral obligation to pay for serv- 
ices rendered to obligor by relatives 
living in his family afforded ample 
consideration for notes executed and 
delivered to them by obligor in recog- 
nition of such obligation, and such 
notes became legal obligation, enforce- 
able against maker’s estate after his 
death, as distinguished from mere un- 
executed promise to make gift of 
money. In re Schoenkerman’s Estate, 
Wis., 294 N. W. Rep. 810. 58 B. L. J. 
447. 


Where the directors of a bank exe- 
cute a note to bolster up the financial 
condition of the bank, they cannot 
avoid liability on the ground that the 
execution of the note was a mere mat- 
ter of form and that they were 
promised not to be called on to pay 
the note. Central Republic Trust Co., 
for Use of Reconstruction Finance 
Corporation v. Evans, 30 N. E. Rep. 
(2d) 921. 58 B. L. J. 248. 


An aged man, with a limited expec- 
tancy of life, executed a note to his 
son-in-law in an amount which the 
maker considered justly owing to the 
‘payee and his wife for services ren- 
dered or paid for by them. It was held: 
that the note was supported by valu- 
able consideration, so as to render the. 
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maker’s estate liable for payment of 
the note after his death. Rauschen- 
bach v. McDaniel’s Estate, W. Va., 11 
S. E. Rep. (2d) 852. 58 B. L. J. 230. 


§352. Want or failure of consideration. 


As between the original parties, and 
as against transferees who are not 
bona fide purchasers for value, a re- 
newal note is open to all defenses 
which might have been made against 
the original note, at least in so far as 
they relate to consideration, such as 
want or failure of consideration. This 
does not apply, of course, where there 
is a new consideration or where a note 
is taken in payment and not in re- 
newal. Fish v. Bush, Tex., 143 S. W. 
Rep. (2d) 834. 58 B. L. J. 375. 


DELIVERY 
Delivery of gift, see § 600. 


§383. Necessity for delivery. 


Where note contained provision that 
it was not binding on any of the sign- 
ers until signed by not less than ten 
men, and first signer delivered note, 
with only seven names thereon, to 
plaintiff and secured therefor an auto- 
mobile which was wrecked within 
short time after delivery of note on 
which three additional signers were 
then secured, the plaintiff was not a 
holder in due course. Wood v. Em- 
inger, N. M., 107 Pac. Rep. (2d) 557. 
58 B. L. J. 529. 


§385. Incomplete instrument filled out 
and negotiated without having 
been delivered. 


The office manager of a corporation, 
pursuant to custom, signed a block of 
checks to be used for the day’s busi- 
ness, leaving the amount, the date and 
the payee in blank to be filled in by 
the bookkeepers. After the office was 
closed, an employee of the corporation 
stole one of the checks, inserted the 
date, the amount and the payee and 
negotiated it. It was held that the 
check was an incomplete instrument 
when stolen and could not be enforced 
against the corporation by an innocent 
purchaser for value in the absence of 
the conduct of the drawer creating an 
estoppel. Pavilis v. Farmers Union 
Livestock Commission, S. D., 298 N. W. 
Rep. 732. 58.B. L. J. 712. 


§386. Conditional delivery. 


Under the Negotiable Instruments 
Law, a bill or note may be shown to 


have been delivered upon condition as 
between immediate parties and as re- 
gards a remote party other than a 
holder in due course. The condition, 
however,. must be attached to the de- 
livery. Empire Mortgage & Invest- 
ment Corp. v. Donaldson, Ga., 12 S. E. 
Rep. (2d) 489. 58 B. L. J. 274. 


§387. Delivery in escrow. 


In interpleader to determine disposi- 
tion of property deposited with es- 
crowee, it is not the province of the 
court to permit a general accounting 
‘between the parties and therefore the 
issues in dispute between the original 
depositors could not be determined. 
Northern Trust Co. v. McDowall, IIL, 
29 N. E. Rep. (2d) 865. 58 B. L. J. 198. 


DEPOSIT INSURANCE 


See Federal Deposit Insurance Cor- 
poration. 


Legislation During 1940 Affecting 
Deposit Insurance. From Annual Re- 
port of the Federal Deposit Insurance 
Corporation for the year ended Decem- 
ber 31, 1940. 58 B. L. J. 818. : 


DEPOSITS 


Deposits to deceive bank examiner, 
see § 50. 
Gift of deposit, see § 606. 


§390. Relation between bank and deposi- 
tor. 


While a bank is ordinarily considered 
the debtor of a depositor, there is no 
doubt that the relationship is dual in 
‘character. Although the bank becomes 
debtor promptly upon receipt of the 
deposit, at the same time it becomes 
his agent to care for and repay upon 
demand the moneys deposited. This is 
especially true in the case of a com- 
mercial deposit which according to law, 
contract and usuage is payable promptly 
upon the depositor’s order. Bernhard 
v. Bank of America, N. T. & S. A., Cal., 
114 Pac. Rep. (2d) 661. 58. B.L. J. 9438. 


§392. Security for deposits — National 
banks. 


A national bank has no authority, 
express or implied, to secure a private 
depositor, and a contract whereby a 
national bank undertakes to make such 
pledge is not merely ‘voidable but ab- 
solutely void and of no legal effect. 
Security Realization Co. v. Henderson, 
120 Fed. Rep. (2d) 449. ‘58 B. L. J. 804. 


== 
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The question whether a pledge by a 
national bank, completed shortly be- 
fore its failure, is void as a preference 
is a matter of federal law as it in- 
volves the application of federal legis- 
lation governing national banks. The 
rule of property with regard to the 
necessary elements to create a pledge 
is determined by the law of the state. 
12 U. S. C. A. §§91, 194. Lane v. 
School District of Monessen, 120 Fed. 
Rep. (2d) 479. 58 B. L. J. 861. 


“Public money” of a state or political 
subdivision thereof within the meaning 
of the statute authorizing a national 
bank to pledge its assets as security 
for deposits of such money includes 
only those funds in which the bene- 
ficial title and right is in the state or 
its political subdivisions, and does not 
comprehend money in which legal title 
thereto may be in a municipal officer 
acting in his official capacity, and 
which is held for the benefit of private 
persons. Federal Deposit Insurance 
Corporation v. Tremaine, 37 Fed. Supp. 
177. 58 B. L. J. 689. 


§404. General deposits. 


The deposit of money in a bank by a 
corporate debtor, municipality or state 
with instructions to use it to pay ma- 
turing coupons of the depositor when 
and as duly presented, gives rise to 
the relationship of debtor and creditor, 
of principal and agent between the de- 
positor and the bank, and does not 
create a trust in favor of the holders 
of outstanding coupons. Nacional 
Financiera, S, A., v. Speyer, 26 N. Y¥. 
Supp. (2d) 865. 58 B. L. J. 505. 


§411. Deposits by attorney. 


An attorney maintained a checking 
account in a bank in his individual 
name. During the course of years 
numerous deposits and withdrawals 
were made in and from the account. 
Subsequently the word “attorney” was 
added to his name in his passbook and 
on the ledger sheets of the bank. 
Thereafter he placed only collections 
made for clients in the account and 
signed all checks as attorney. It was 
held that the bank did not have the 
right to appropriate the funds in such 
an account in payment of a debt owed 
to the bank by the attorney individ- 
ually since the word “attorney” was 
not merely a description of the person 
but signified that the depositor was 
acting as an agent for others. Sherts 
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v. Fulton National Bank, Pa., 21 Atl. 
Rep. (2d) 18. 58 B. L. J. 773. 


§413. Deposits by corporate officials 
and other agents — Principal’s 
checks indorsed and deposited 
in agent’s account. 

A bank, accepting checks payable to 
corporation, president of which in- 
dorsed them merely by rubber stamp 
of corporate name, without written 
signature thereunder or any designa- 
tion of corporation officer, was held 
liable to corporation for conversion of 
checks, which were deposited with bank 
by indorsee who received proceeds 
thereof, even if president had power to 
indorse checks payable to corporation 
generally, as such indorsement was not 
representation and exercise of such 
power, so that bank did not rely on 
existence thereof. L. W. Cox, Inc., v. 
Chemical Bank & Trust Co., 26 N. Y. 
Supp. (2d) 38. 58 B. L. J. 422. 


§416. Deposits by executors and admin- 
istrators. 


Where nature of deposit as a trust 
belonging to estate of decedent was 
obvious, and bank not only accepted 
check drawn by depositor as executor 
on that account in satisfaction of his 
‘personal note, but through its officers 
who conversed with depositor, ac- 
quired knowledge of his purpose, it 
was held that the bank was liable for 
paying checks drawn by depositor in 
favor of personal creditors. Peoples 
National Bank v. Guier, Ky., 145 S. W. 
Rep. (2d) 1042. 58 B. L. J. 499. 


A bank in which trustee maintained 
personal and trust accounts was not 
chargeable with actual or constructive 
knowledge of misappropriations of 
trust fund to individual account of 
trustee so as to render bank liable to 
trust estate, where checks to credit of 
an account were handled by one group 
of staff of employees and checks drawn 
against an account by a different 
group and attention of neither group 
was being directed to details with 
which other was concerned, and thus 
trust funds found their way into per- 
sonal account without knowledge of 
anyone in authority. Grace v. Corn 
Exchange Bank Trust Co., 19 N. Y. 
Supp. (2d) 925. 58 B. L. J. 88. 


§417. Deposits by trustees. 


Where a bank received for deposit 
funds which were paid to a contractor 
for public improvements, it was held 


that the hank was charged with 
knowledge of the provisions of the 
statute, which declares that funds re- 
ceived by a contractor for a public 
improvement are trust funds to he 
applied to the payment of claims of 
subcontractors. Raymond Concrete 
Pile Co. v. Federation Bank & Trust 
Co., 283 N. Y. Supp. (2d) 933. 58 
B. L. J. 335. 


A bank which permits a trustee to 
transfer known trust funds to his own 
private account does not itself become 
liable merely because it permits such 
a transfer. In order that a bank may 
be held liable, it must appear that in 
addition to merely permitting such 
transfer, it, the bank, actually par- 
ticipated in some manner in the mis- 
appropriation. A receipt of the funds 
by the bank in payment of the per- 
sonal debt of the trustee is participa- 
tion. Pitzen v. Doubleday, Wash., 105 
Pac, Rep. (2d) 726. 58 B. L. J. 6. 


§419. Deposits by guardians. 


A bank, taking for collection divi- 
dend checks payable to order of 
minors’ guardian, whose wife indorsed 
his name, followed by abbreviation 
“Gdn.” thereon, and deposited them to 
her personal checking alccount with 
bank while guardian was physically 
unable to transact business because of 
injury, is liable to guardian for pro- 
ceeds of checks as against contentions 
that deposit was accepted without 
notice that funds belonged to trust 
estate and that acceptance thereof did 
not tonstitute conversion by bank. 
Graham Nat. Bank v. Frogge, Tex., 
150 S. W. Rep. (2d) 429. 58 B. L. J. 
599. 

A child’s mother who was appointed 
guardian had deposited guardianship 
funds in a bank at four per cent. in- 
terest. Later she borrowed money 
from the bank, at six per cent, for her 
personal use, on a note which she 
signed personally and not as guardian. 
In payment of this personal obligation 
she surrendered to the bank the de- 
posit receipt, which she had indorsed 
as guardian, and took from the bank a 
cashier’s check to her order as 
guardian, which she immediately in- 
dorsed as guardian and handed back 
to the bank. It was held that the 


surety which made good to the guar- 
dian’s successor the loss caused by the 
mother’s default was entitled to re- 
cover from the bank since the bank 
was liable for the breach of trust 
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which with knowledge of the facts it 
helped guardian commit. Anacostia 
Bank v. United States Fidelity & 
Guaranty Co., 119 Fed. Rep. (2d) 455. 
58 B. L. J. 615. 


§424. Deposits by one person in name 
of another. 

A person opened a savings account 
in the name of “First Church of Christ 
Scientist Building Fund,” and at the 
same time instructed the bank to 
honor only withdrawals made iby her- 
self. It was held that the person’s 
administrator is entitled to the bal- 
ance remaining in the account at her 
death in the absence of any evidence 
that the account represented church 
funds or that it was a trust fund or 
a gift. In re Matthes’ Estate, Ohio, 35 
N. E. Rep. (2d) 864. 58 B. L. J. 849. 

Money was deposited in a savings 
bank account by and in the name of 
depositor, Thomas Fenton. Words in- 
dicating that the deposit was made for 
one John Casey were added in a 
handwriting not that of the depositor. 
However, there was no proof that the 
depositor approved of such addition, 
or that John Casey named therein 
owned the money deposited. On the 
books of the bank the account was 
carried “Thos. Fenton for John Casey”. 
Upon application made after the death 
of the depositor, Thomas Fenton, by 
the person entitled to the deposit if it 
was the property of the depositor, the 
State Comptroller was directed to pay 
such applicant the proceeds of such 
deposit and the accrued _ interest 
thereon which had been received by 
the State Comptroller under’ the 
statute with respect to abandoned 
bank accounts. In re Fenton’s Estate, 
29 N. Y. Supp. (2d) 567. 58 B. L. J. 956. 


The reservation by plaintiff’s ward, 
establishing a trust of bank account 
deposited in her name as trustee for 
nephew prior to appointment of a 
guardian for her, of control of the 
account and of unlimited power to 
make withdrawals therefrom, which if 
exercised in full would operate to work 
in effect a revocation of the trust, was 
not inconsistent with a present valid 
trust. Greely v. Flynn, Mass., 36 N. E. 
(2d) 394. 58 B. L. J. 920. 


§437. Deposits 
York. 
Where one of two joint tenants of a 


bank account deposited as security for 
a loan a bank book containing the 


in two names—New 


_ 


joint account and a. written order 
thereon in the amount of the loan, it 
was held that such deposit constituted 
a valid pledge, giving to the pledgee a 
lien on the bank account to the extent 
of pledgor’s one-half share of the ac- 
count in the absence of assent or rati- 
fication on the part of the co-tenant, 
and, upon pledgor’s death before pay- 
ment of the loan, pledgor’s co-tenant 
was entitled to one-half share of the 
account free of the pledgee’s lien. In 
re Hoffman’s Estate, 25 N. Y. Supp. 
(2d) 339. 58 B. L. J. 339. 

In an action brought by the husband 
against his wife for damages for wife’s 
conversion of proceeds of accounts in 
savings banks held in name of hus- 
band and wife and payable to either or 
the survivor, the husband testified that 
savings accounts in their names were 
trust accounts and that the deposits 
were made in this way so that if any- 
thing happened to him the money 
would be turned over to her. It was 
held that this testimony was insuffi- 
cient to overcome the statutory pre- 
sumption that accounts belonged to 
the husband and wife as joint tenants. 
N. Y. Banking Law, § 239, subd. 3. 
Gibbons v. Schwartz, 27 N. Y. Supp. 
(2d) 214. 58 B..L. J. 649. 

Where a joint bank account has been 
created in the names of husband and 
wife, a dissolution of the marriage or 
even separation of the parties is such 
a change of status as would warrant 
the dissolution of such’ joint account 
by severance or partition. Cart v. 


Cart, 28 N. Y. Supp. (2d) 58. 58 
B. L. J. 791. 


§456. —Survivor entitled to fund— 
Michigan. 


One Petz opened a savings deposit 
account in the name of herself or the 
plaintiff, in form to be paid to either 
or the survivor of them. It was held 
that the fact that no money was de- 
posited nor withdrawn by plaintiff dur- 
ing the lifetime of Petz and that plain- 
tiff did not sign the bank signature 
card did not overcome the presump- 
tion that the account was a joint ac- 
count which under the Michigan law 
was payable to the plaintiff on the 
death of Petz. Schrage v. Schram, 
39 Fed. Supp. 906. 58 B. L. J. 872. 


§460. —Ohio. 


A depositor in a building association 
directed the association to withdraw a 
specified sum of money from her ac- 
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count, to convert it into a certificate 
of deposit payable to herself, or an- 
other, or the survivor, and to place the 
certificate in the depositor’s passbook. 
The association did as it was directed. 
It was held that an executed contract 
thereby arose between the depositor 
and the association creating an im- 
mediate joint and equal interest in the 
certificate in the depositor and the 
designated person, binding the associa- 
tion to its terms. Upon the death of 
the depositor, the arrangements having 
remained undisturbed, such designated 
person, as the survivor, became the 
owner of the certificate and entitled 
to its possession and benefits, by virtue 
of the completed contract. There was 
no necessity for consideration passing 
between the depositor and the named 
person, and full assent to the contract 
by the named person would be pre- 
sumed. Rhorbacker v. Citizens Build- 
ing Association Co., Ohio, 34 N. E. 
Rep. (2d) 751. 58 B. L. J. 854. 


§462. Deposits in trust. 


A testatrix had two bank ac- 
counts in her own name as trustee for 
her sister. The sister, however, never 
had possession of the bank book nor 
did she have knowledge that the de- 
posits were made in the name of the 
testatrix, in trust for her. A will, sub- 
sequently executed by the testatrix, 
made no specific mention of the bank 
accounts and disclosed an intent to 
disinherit her sister. It was held that 
the bank deposits belonged to the 
estate of the testatrix. The language 
used in the will was such a decisive 
act and declaration of disaffirmance 
as to overcome the presumption that 
an absolute trust was created in favor 
of the sister by the death of the de- 
positor. In re Beck’s Estate, 23 N. Y. 
Supp. (2d) 525. 58 B. L. J. 314. 


§464. —Rule in New York as to tenta- 
tive trusts. 


Certain money was deposited in a 
savings account in trust for the de- 
positor’s grandnephew. Later this 
money was loaned by the depositor to 
the beneficiary’s parents under a 
written agreement that in the event of 
the depositor’s death before repayment 
of the loan, the note and collateral 
security therefor should revert to the 
beneficiary. It was held that the 
agreement amounted to a testamentary 
disposition not made by valid will and 
therefore invalid. Moreover, the tenta- 


tive trust presumptively created by the 
opening of the savings bank account 
did not become a fixed and absolute 
trust by reason of the alleged state- 
ment by the depositor at the time of 
the making of the loan that it was in 
substance being made from the funds 
of the beneficiary. In re McCabe’s 
Estate, 27 N. Y. Supp. (2d) 127. 58 
B. L. J. 702. 


§465. Unclaimed deposits. 

Michigan statutes providing for 
escheat of unclaimed bank deposits, as 
applied to national banks, are invalid 
as an unlawful interference with the 
liquidation of national banks. Starr v. 
O’Connor, 118 Fed. Rep. (2d) 548, 58 
B. L. J. 667; reversing Starr v. Schram, 
24 Fed. Supp. 888, 55 B. L. J. 898. 


DOUBLE LIABILITY OF STATE 
BANKS 


No Exemption Permitted in Arizona, 
Illinois, Minnesota, Oregon or Vermont, 
the Latter on Stock Issued Before 1933. 
68 B. L. J. 19. 


ETHICAL QUERIES AND ANSWERS 


Ethical queries considered and an- 
swered by the committee on profes- 
sional ethics of the Association of the 
Bar of the City of New York. 58 
B. L. J. 328, 


EVIDENCE 


§478. Admissibility of evidence. 

In an action on note, parol evidence 
of contemporaneous oral agreement of 
payee ‘bank’s note teller and cashier 
with one of two makers of note that he 
would never be held responsible for 
payment thereof was inadmissible. Re- 
construction Finanice Corporation v. 
Gohl, N. J., 21 Atl. Rep. (2d) 693. 58 
B. L. J. 844. 

Records of bank were regarded as 
sufficient to overcome a statutory pre- 
sumption that instrument executed by 
borrower to bank cashier individually 
who indorsed it to bank was a bill of 
exchange as appeared from its face, 
and.to prove that, in fact, the instru- 
ment was a note evidencing a direct 
loan from bank to borrower. Farmers 
National Bank of Glasgow v. Guthrie, 
Ky., 145 S. W. Rep. (2d) 518. 58 
B. L. J. 607. 

A written agreement creating a joint 
tenancy in a bank account may not be 
varied or defeated by evidence of an 
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accompanying oral agreement estab- 
lishing a trust in conflict with the un- 
ambiguous language of the contract 
except upon a clear showing of fraud, 
undue influence, lack of consideration 
or circumstances indicating that the 
instrument was not intended to be- 
come effective. In re Kellogg, Cal., 107 
Pac. Rep. (2d) 964. 58 B. L. J. 221. | 


EXECUTORS, ADMINISTRATORS .- 
AND TRUSTEES 


Deposits, see §§ 416, 417. 
Deposits in trust, see § 462. 


§485. Appointment of bank or trust 
company—Effect of change in 
corporate identity. 

Where state bank after qualification 
and entrance upon duties as fiduciary 
was subsequenty converted into a na- 
tional bank such powers continued in 
national bank even though neither 
state nor federal legislation expressly 
provided as to the continuance of such 
powers. Citizens & Southern National 
Bank of South Carolina v. Conner, 
11 8S. EB. Rep. (2d) 271. 58 
B.. 

Where national banks consolidated 
and operated as branches under char- 
ter of one of banks, each unit could 
exercise fiduciary powers which had 
been granted to one or more of con- 
solidating banks by Federal Reserve 
Board prior to consolidation, and which 
had been reaffirmed by issuance of a 
certificate by the Board of Governors 
of the Reserve Board subsequent to 
consolidation, and exercise of such 
fiduciary powers by each unit was not 
in contravention of state law. Rush- 
ton ex rel. Commissioner of Banking 
Department v. Michigan Nat. Bank, 
Mich., 299 N. W. Rep. 129. 58 B. L. J. 
745. 


§489. Removal of trustee. 


A testamentary trustee managed 
trust property without consulting her 
co-trustee and refused to make pay- 
ment for necessary repairs ordered by 
the co-trustee. From these facts it was 
inferable that she refused to co- 
operate with the co-trustee and ex- 
pressly excluded him from performing 
the proper duties of his office. Under 
such’ circumstances the court found 
sufficient grounds for authority to re- 
move the testamentary trustee. In re 
Moglia’s Will, 23 N. Y. Supp. (2d) 970. 
58 B. L. J. 142. 


| 
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§494. Powers and duties. 


Provision in will, giving executor au- 
thority to settle and compound any 
claim either in favor of or against de- 
ceased’s estate and to execute and de- 
liver all proper and necessary convey- 
ances and to give full receipts and 
discharges, did not authorize executor 
to lend money from deceased’s estate 
to company, in which deceased had 
been the principal stockholder. Non- 
nast v. Northern Trust Co., Ill, 29 
N. E. Rep. (2d) 251. 58 B. L. J. 107. 


Where the custodian of a will is also 
the-merson -mamed as executor of the 
will, it undoubtedly is his duty to offer 
the will for probate without waiting 
for any request from any party in in- 
terest, but that duty rises not from 
the fact that a living testator had con- 
stituted him bailee of an ambulatory 
instrument, but from the fact that he 
is the executor of a decedent, and be- 
fore he ican be said to be under that 
duty, knowledge or notice of the fact 
that gives rise to it, the fact of death 
must be brought home to him. There 
is no duty of active vigilance on the 
part of the executor of the will in 
ascertaining the fact of the testator’s 
death, and consequently where no duty 
of vigilance exists one of course can- 
not be held liable for not having been 
vigilant. Scholen v. Guaranty Trust 
Co. of New York, 29 N. Y. Supp. (2d) 
929. 58 B. L. J. 827. 


Where a trust is created for the 
purpose of providing for the suitable 
care and maintenance of the ibene- 
ficiaries at the discretion of the trus- 
tee, the discretion so vested is not an 
arbitrary one which will permit the 
trustee to defeat the purposes of the 
trust under the guise of its exercises, 
‘but is one which must be exercised 
honestly, fairly and reasonably to 
accomplish the purposes of the trust. 
Stallard v. Johnson, Okl., 116 Pac. Rep. 
(2d) 965. 58 B. L. J. 948. 


§499. Presentment and payment of 
claims. 


Under South Dakota statute, real 
estate subject to a mortgage which has 
been devised under the terms of a will 
‘becomes the primary source of pay- 
ment of the encumbrances thereon in 
the absence of a clear testamentary in- 
tent to the contrary, and the mort- 
gagee has a provable claim against the 
estate only to the extent that the se- 
curity proves inadequate. In re Fin- 


nerud’s Estate, S. D., 299 N. W. Rep. 
297. 58 B. L. J. 836. 


§500. Personal liability generally. 


The provision in a will that none of 
the trustees should be held pecuniarily 
liable for any loss to or diminution in 
the estate not arising from their will- 
ful fraud or neglect, granted to 
trustees absolute immunity from any 
and all pecuniary liability resulting 
from their acts and conduct in evaluat- 
ing certain securities, in absence of 
any suggestion of fraud, bad faith or 
willful disregard by the trustees of 
their duties as fiduciaries. The pro- 
vision of Decedent Estate Law which 
declares the inclusion of a provision 
in the will exonerating trustee from 
liability for certain acts to be against 
public policy has no application to will 
of a testator whose death occurred 
prior to enactment of the provision. 
Decedent Estate Law, §125. In re 
Comfort’s Estate, 29 N. Y. Supp. (2d) 
166. 58 B. L. J. 816. 


Trustees are not personally liable on 
an agreement for the extension of 
mortgages on property which belongs 
to the trust estate, where they sign 
the agreement as trustees, a recital is 
contained in it that they are acting as 
such and not individually, and ample 
notice is given of the provisions of the 
trust agreement, of the capacity in 
which they are acting, and of their 
authority. Chase National Bank of 
the City of New York v. Engel, 27 
N. Y. Supp. (2d) 801. 58 B. L. J. 794. 


§503. Investments—Duty to invest and 
care required. 


The temporary use by a trustee of 
its ‘corporate funds for the purchase 
of a large block of first mortgage 
bonds, to be allocated to individual 
trusts as funds in such trusts should 
become available, does not of itself 
invalidate the investment of trust funds 
on the ground of “self-dealing.” Pike 
v. Camden Trust Co., N. J., 16 Atl. 
Rep. (2d) 634. 58 B. L. J. 254. 


' Trust investments, otherwise legal 
and entirely proper under all recog- 
nized standards, are not necessarily 
improvident per se for any claimed 
lack of proper diversification. All that 
the law requires of a trustee “is com- 
mon skill, common prudence, and com- 
mon ‘caution, and he is not liable when 
he acts in good faith as others do with 
their own property. In re Saeger’s 
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Estate, Pa. 16 Atl. Rep. (2d) 19. 58 
B. L. J. 216. 

The rule against a trustee’s profit- 
ing at the expense of the beneficiaries 
of the trust applies to cases wherein 
the wife of a trustee is the recipient of 
such ~profit. Driver v. Blakeley, Ore., 
107 Pac. Rep. (2d) 524. 58 B. L. J. 270. 


§504. —Retaining decedent’s  invest- 
ments. 


If a trustee is to escape a surcharge 
for a loss resulting from his delay to 
sell securities which are not proper 
trust investments, he must show that 
he has exercised a prudent judgment, 
taking into consideration all the rele- 
vant icircumstances. If he has done so, 
the mere fact that subsequent events 
show that he was mistaken is not 
enough to subject him to liability. In 
re Casani’s Estate, Pa., 21 Atl. Rep. 
(2d) 59. 58 B. L. J. 760. 

A trust estate owned certain shares 
of stock of a national bank. When 
notified of the consolidation of the 
bank with another national bank, the 
trustee of the estate did not dissent 
therefrom or seek an appraisal of the 
stock. Pursuant to the terms of the 
consolidation, the trustee accepted and 
received shares of the capital stock of 
the consolidated bank. It was held 
that the failure of the trustee to ob- 
ject to the merger and the acceptance 
of the stock in the new bank did not 
constitute a new investment but 
simply constituted an investment al- 
ready held by the estate. The result- 
ing change, therefore, was not illegal 
under the South Carolina rule as a 
“change of investment.” Cannon v. 
Dixon, 115 Fed. Rep. (2d) 913. 58 
B. J. 277. 


§512. —Mingling trust funds. 


Plaintiff entered into an agreement 
with a cemetery company under which 
plaintiff delivered $550 to the cemetery 
company for the”perpetual care of a 
lot. The money was received by the 
cemetery company on condition “that 
it was not to be required to invest 
said sum separately, or to allow, pay, 
or apply in any year, or to be in any 
way responsible, for a higher rate of 
interest in said sum than the lowest 
rate it may receive in such year from 
any of its investments or securities 
sanctioned by law for the investment 
of trust funds.” It was held that this 
agreement did not create a trust. The 


cemetery company was not restricted 
as to the use of the $550. It could 
mingle the $550 with other funds it 
received. Therefore, there was no 
trust relationship arising out of the 
agreement made with the plaintiff. The 
relationship was contractual and not 
of a fiduciary nature. Kahlmeyer v. 
Green-Wood Cemetery, 23 N. Y. Supp. 
(2d) 17. 58 B. L. J. 144. 


§513. —Investment under provision in 
will. 


A testatrix gave executors 
“power to reinvest, in a safe and 
proper manner, in bonds and mort- 
gages, or reliable bonds and stocks.” 
In determining whether the executors 
had authority to invest in shares of 
the capital stock of corporations, it 
was suggested that the clause quoted 
above should not be construed to give 
specific power to invest in stocks but 
rather taken to indicate that the testa- 
trix considered “reliable bonds and 
stocks” as a single group and intended 
her executors to invest “in a safe and 
proper manner,” in such securities of 
that group as might be specified by 
the legislature as safe and proper. It 
was held that the word “stocks” was 
used in the commonly accepted sense 
as meaning shares of stock in private 
corporations. Reinhardt v. National 
State Bank. N. J., 20 Atl. Rep. (2d) 
654. 58 B. L. J. 851. 


§514. —Investment under sanction of 
court. 


An equity court may authorize the 
investment of trust funds in common 
and preferred stocks under conditions 
that safeguard the investment and 
provide an adequate income return 
consistent with that safety, in order 
that the primary purpose of the trust 
may be more effectively secured, al- 
though such investments are not au- 
thorized in the instrument creating the 
trust. John A. Creaghton Home for 
Poor Working Girls’ Trust v. Waltham, 
Neb., 299 N. W. Rep. 261. 58 B. L. J. 
830. 


§515. —Liability for loss. 


Provisions in trust instruments re- 
lieving the trustee of liability for an 
act done or suffered to be done in good 
faith are strictly construed in accord- 
ance with the objects and purposes of 
the trust, and a trustee may be held 
personally liable for breach of trust if 
the act is not within his powers, 


Ll 


xiv 


though acting in good faith and not- 
withstanding the immunity clause. 
Consequently, trustees do not have the 
right to hold for an _ unreasonable 
length of time nonlegal securities re- 
ceived by them from the decedent, nor 
to make new investments in nonlegals, 
where such authority is not plainly 
and explicitly given. In re Rush- 
more’s Estate, 21 N. Y. Supp. (2d) 526. 
58 B. L. J. 34. 


Where a trustee believed in good 
faith, and from a background of in- 
vestigation and experience that reten- 
tion of certain stock of the trust estate 
was the proper course to pursue, be- 
lieving that the demoralized market 
and economic conditions prevalent 
would pass and that the stock was still 
a good investment and would attain 
the proper value in time, it cannot be 
subjected to a surcharge for mere 
error of judgment. In re First Na- 
tional Bank of City of New York, 25 
N. Y. Supp. (2d) 221. 58 B. L. J. 342. 


§521. Trustee under corporate mort- 
gage. 

Where a national bank acting as 
trustee for various bondholders in col- 
lecting interest from the mortgagor, 
distributing it and generally servicing 
the motgage, makes payment of in- 
terest from its own funds, without 
notice to the bondholders that the in- 
terest from the mortgage is in default, 
the national bank may not recover 
such advancement from either the in- 
dividual bondholders or the substituted 
trustee who had bought in the mort- 
gaged premises upon _ foreclosure. 
Adams v. Reading Trust Co., 34 Fed. 
Supp. 944. 58 B. L. J. 128. 


§523. Revocation of trust. 


There is no automatic cessation of 
the trustee’s duties and responsibilities 
upon receipt of notice of revocation, 
nor is the time for distribution the 
controlling date. The trust is at an 
end when the trustee has finally ac- 
counted, conveyed the property to the 
persons entitled to it, and has been 
discharged. Neary v. City Bank Farm- 
ers Trust Co., 24 N. Y. Supp. (2d) 264. 
58 B. L. J. 425. 


§527. Corpus and income. 


Where testatrix authorized executor 
and trustee to expend from corpus of 
trust estate a sufficient amount to de- 
fray reasonable expenses of college 
education at some standard college or 
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university for each of her children, be- 
fore encroachment upon corpus of 
trust for high school education of 
testatrix’s children could be approved, 
it was required to be shown with 
whom children were living, cost of 
their schooling, if any, the amount of 
the ordinary household expenses which 
children’s guardian was required to 
pay, and facts which rendered inade- 
quate for their support and education 
the income from the trust. Security 
Trust Co. v. Smith, Ky., 145 S. W. Rep. 
(2d) 512. 58 B. L. J. 309. 


Where the dominant purposes of 
trust provisions of a will are that the 
beneficiaries should be paid out of the 
income and not out of the principal of 
the estate, and that the entire principal 
of the estate should ultimately be used 
for the benefit of designated charities, 
the court cannot read into the will an 
intention that the principal may be 
used to pay the beneficiaries if the in- 
come is insufficient. Lynn Safe De- 
posit & Trust Co. v. Martin, Mass., 32 
N. E. Rep. (2d) 247. 58 B. L. J. 548. 


When a regular dividend is declared 
and made payable to stockholders of 
record of a specified date with pro- 
vision for actual payment at a still 
later date, and a person, for whose use 
and benefit a portion of the stock is 
held in trust for life by a trustee, dies 
between the declaration of the divi- 
dend and the specified record date, the 
dividend belongs, not to the personal 
representative of the deceased life 
beneficiary, but to the person next en- 
titled to the income from such stock. 
In re Wuichet’s Estate, Ohio, 33 N. E. 
Rep. (2d) 15. 58 B. L. J. 622. 


The determination of the question 
whether the life tenant or remainder- 
man is entitled to dividends on stock 
held under testamentary trust depends 
on the testamentary intention which is 
to be ascertained from the language 
of the will in the light of the sur- 
rounding facts and circumstances. The 
question is not one of corporate right 
or power in declaring dividends, but 
rather of disposition by the stock- 
holder of his rights and interests in 
corporate stocks under the laws of tes- 
tacy and trusts. In re Whitacre’s Will, 
Minn., 293 N. W. Rep. 784. 58 B. L. J. 
38. 

A trust indenture provided for an- 
nual payments of $1,000 to each bene- 
ficiary after he should reach a certain 
age. The size of the particular 
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trust precluded the possibility of pay- 
ment of this amount merely from in- 
come. It was held that the authority 
of the trustee to make any deficit out 
of the corpus was necessarily implied. 
Palisades Trust & Guaranty Co. v. 
Probst, N. J.,-16 Atl. Rep. (2d) 271. 58 
B. L. J. 235. 


An increase in the redemption price 
ot United States Savings Bonds owned 
by a testamentary trust estate is not 
an appreciation in the value of the 
bonds as in the case of ordinary bonds 
bought at discount, but constitutes in- 
come of the estate and belongs to the 
person entitled to receive the income. 
In re Wehners Will, Wisc., 300 N. W. 
Rep. 241. 58 B. L. J. 912. 


§530. Living trust. 


A grantor who creates a living trust 
may reserve to himself the right to re- 
ceive the income during his life and 
reserve the testamentary power of 
appointment over the principal of the 
trust. A provision in such a trust that 
the trustee shall be excused from ac- 
counting to anyone but the grantor for 
acts of the trustee performed during 
the grantor’s lifetime does not offend 
“public policy” and is not illegal in 
the absence of constitutional or statu- 
tory restraint. Application of Central 
Hanover Bank & Trust Co., 26 N. Y. 
Supp. (2d) 924. 58 B. L. J. 538. 


FEDERAL DEPOSIT INSURANCE 
CORPORATION 


Interest 


The Federal Deposit Insurance Cor- 
poration brought suit for interest on 
sums expended in paying the claims 
of the insured depositors in liquida- 
tion of a state bank. The FDIC how- 
ever had submitted its claim only for 
the amount paid without interest. It 
was held that the’ FDIC was entitled 
to interest only from the date of the 
allowance of the claim by the bank 
commissioner until claim was paid. If 
the FDIC had asserted a claim for 
interest accruing from the date the 
payments were made until its claim 
was allowed it seems that under the 
law it would have been entitled to the 
allowance. Federal Deposit Insurance 
Corporation v. Citizens State Bank of 
Niangua. 40 Fed. Supp. 8:05. 58 
B. L. J. 939. 


FEDERAL RESERVE. BANKS 


Loans for industrial purposes. 


Under the provisions of the Federal 
Reserve Act, §13b, 12 U. S. C. A. 
§ 352a, plaintiff brought action against 
a federal reserve bank for damages 
for refusal of bank to make a loan to 
plaintiff as additional working capital 
for expansion’ of plaintiff’s heating 
plant. It was held that plaintiff’s com- 
plaint did not show that application 
for loan had been approved by the In- 
dustrial Advisory Committee and con- 
sequently did not state a cause of 
action. The words “may make loans” 
as set forth in the statute are to be 
interpreted in a permissive sense, and 
whether an application for a loan shall 
be approved rests in the sound discre- 
tion of the bank. Billings Utility Co. 
v. Federal Reserve Bank of Minne- 
apolis, 40 Fed. Supp. 309. 58 B. L. J. 
918. 


FOREIGN EXCHANGE 


Foreign Government Decrees 


French government decrees, making 
it unlawful to hold foreign currency 
abroad, cannot be given extraterri- 
torial effect, and hence cannot validly 
operate to prevent Canadian or United 
States banks, holding federal reserve 
notes, which were in Canada or United 
states, and property of French refugee 
residing in United States at all times 
since enactment of such decrees, from 
turning them over to him. Feucht- 
wanger v. Central Hanover Bank & 
Trust Co., 27 N. Y. Supp. (2d) 518. 58 
B. 671. 


FORGED PAPER 


Agent’s authority to indorse, see § 57. 
Alteration, see §§ 62-87. 


§550. Liability of bank to depositor 
where bank pays check bear- 
ing forged signature. 

A depositor allowed his brother-in- 
law to live with him in his home for 
several months. The depositor had 
knowledge of the fact that his brother- 
in-law had previously been convicted 
of being a forger, had forged checks on 
the: depositor’s account and had been 
convicted for such forgery. It was 
held that these facts did not render 
the depositor guilty of contributory 
negligence which would prevent his 
recovering from the bank for the 
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money allegedly paid out on the forged 
checks. Arnold v. State Bank & Trust 
Co., N. C., 11 S. E. Rep. (2d) 307. 58 
B. L. J. 202. 


§552. Drawee may not recover money 
paid on check bearing forged 
signature. 

Under Negotiable Instruments Law, 
drawee bank cannot recover amount, 
erroneously paid by it on check be- 
cause of payee’s forgery of drawer’s 
name, from bank which cashed and 
forwarded check, in absence of negli- 
gence or bad faith on part of forward- 
ing bank. Security State Bank & 
Trust Co. of Beaumont v. First Na- 
tional bank of Shreveport, La., 199 So. 
Rep. 472. 58 B. L. J. 163. 


Where a drawee bank pays to an in- 
dorsing and collecting bank a check to 
which the maker’s name has _ been 
forged, the drawee bank cannot re- 
cover the amount thereof from the in- 
dorsing and collecting bank on the 
ground of negligence of a previous 
indorser in not discovering the forgery, 
even though the collecting bank guar- 
anteed all previous indorsements. 
Drawee bank, however, may recover 
from a collecting bank the amount of 
the check, if the collecting bank has 
been guilty of negligence which proxi- 
mately contributed to the fraud or 
misled the drawee bank. Hamilton 
National Bank of Chattanooga, Tenn., 
v. Commercial Bank of Bowdoin, Ga., 
11 S. E. Rep. (2d) 227. 58 B. L. J. 542. 


§562. Liability of drawee bank to 
drawer where check paid on 
forged indorsement — Where 
drawer negligent. 


A bank, which pays a check bearing 
a forged indorsement, may escape lia- 
bility to the drawer by establishing 
that the drawer has been guilty of 
negligence which contributed to such 
payment and that it has been free 
from negligence. Royal Indemnity Co. 
v. Federal Reserve Bank of Cleveland, 
38 Fed. Supp. 621. 58 B. L. J. 577. 


A drawee bank, which pays checks 
drawn by a.depositor, the payees’ in- 
dorsements on which are forged, will 
not be liable to the depositor where 
it appears that the fraud was made 
possible by the negligence of the de- 
positor in issuing the thecks. Fitz- 
gibbons Boiler Co., Inc., v. National 


._ City Bank of New York, 28 N. Y. Supp. 


(2d) 314. 58 B. L. J. 767. 


Generally, it is a bank’s duty in 
cashing a check to pay only on the 
genuine indorsement of the payee, and 
such duty is an absolute one requiring 
the bank to ascertain at its peril 
whether or not the indorsement of the 
payee designated on the check is 
genuine. If the indorsement is a for- 
gery and the bank pays the check the 
loss falls upon the bank, regardless of 
its good faith and lack of negligence. 
The general rule applies unless the 
party against whom it is sought to 
enforce a right to retain the check, or 
to give a discharge therefor, or to en- 
force payment thereof against any 
party thereto is precluded from setting 
up forgery or want of authority. 
United States v. Citizens Union Na- 
tional Bank, 40 Fed. Supp. 609. 58 
B. L. J. 908. 


§570. Drawee bank may recover money 
paid on forged indorsement— 
Drawee’s duty to give notice 
upon discovering forged in- 
dorsement. 


The United States Government 
waited ten years before it notified the 
bank, to which the United States paid 
the amount of the drafts, that payee’s 
indorsements on the drafts were for- 
geries. It was held that the United 
States Government was not entitled to 
recover the amount of the drafts from 
the bank since the delay of the Gov- 
ernment in not notifying the defendant 
for almost ten years completely de- 
stroyed the bank’s opportunity to seek 
indemnity from the indorsers because 
of their tchanged financial circum- 
stances. United States v. National 
Rockland Bank, 35 Fed. Supp. 912. 58 
B. L. J. 266. 


§587. Check payable to fictitious payee. 

Where a check is payable to the 
order of a fictitious or non-existing 
person and such fact was known to the 
person making it so payable, the bank 
is authorized to pay it to bearer re- 
gardless of whether prior indorsements 
were genuine. Independent Consoli- 
dated School district of Dow City v. 
Crawford County Trust & Savings 
Bank, Iowa, 298 N. W. Rep. 667. 58 
B. L. J. 784. 


§588. Check delivered to impersonator 
—rights of drawee bank. 

Where insurer issued drafts in 

settlement of fraudulent § accident 

claims to payees in assumed names, 


== 


payees indorsed drafts with those 
names, and payees were known to in- 
surer by assumed names in their nego- 
tiations for settlement, payees could 
transfer title and there was no for- 
gery of payees’ indorsement, and bank 
in which drafts were deposited was not 
liable to insurer’s subrogee on its in- 
dorsement of those drafts. Fidelity & 
Deposit Co. of Maryland v. Union 
Trust Co. of Rochester, N. Y., 37 Fed. 
Supp. 3. 58 B. L. J. 435. 


Where a check is delivered to an im- 
postor as payee and the drawer be- 
lieves that the impostor is the person 
upon whose indorsement it will be paid, 
the indorsement by such impostor in 
the name which he is using to imper- 
sonate another is not a forgery. Con- 
sequently the drawee bank is to be 
protected when it has paid the check 
upon such indorsement. Schweitzer 
v. Bank of America, N. T. & S. A., Cal., 
109 Pac. Rep. (2d) 441. 58 B. L. J. 331. 


An indorser of a check is not liable 
to the drawer for a loss occasioned by 
a forged prior indorsement, where the 
circumstances are such as to estop the 
drawer from setting up the forgery. 
Metopolitan Casualty Company of New 
York v. First National Bank of Omaha, 
Nebr., 297 N. W. Rep. 593. 58 B. L. J. 583. 


§593. Ratification of forgery. 


One adopting and ratifying a forged 
signature is bound by it and becomes 
liable thereon, although no words of 
agency appear upon the forged in- 
strument. T. L. Crowe & Co., Inc., v. 
Stabile Bank & Trust Co., Municipal 
Court of Boston, Mass. 58 B. L. J. 462. 


FRAUD 


§598. Instrument obtained by fraud. 


Defendant executed to plaintiff bank 
his promissory note in order that an 
infant might secure funds. In an 
action on the note brought by the bank 
against defendant it appeared from 
the testimony of the case that the 
bank cashier told the maker of the 
note that, if he would execute the note 
so that the infant could get the money, 
the maker would not lose anything by 
executing it. It was held that this was 
not sufficient to show that fraud was 
exercised on the maker to procure his 
signature to the note, since the state- 
ment was only a promise to be per- 
formed in the future and not a false 
representation of a present or past 
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fact. It was also held that the maker’s 
borrowing of the funds to accommo- 
date the infant beneficiary of the pro- 
ceeds was sufficient consideration to 
sustain the promise to pay the note. 
Citizens National Bank of Glasgow v. 
Damron, Ky., 149 S. W. Rep. (2d) 762. 
568 B. L. J. 717. 


GIFTS 


Consideration, see §§ 338-352 
Gift tax, see § 1524. 


§600. Delivery is essential to the 
validity of a gift. 

As evidence of her intention to give 
$1,000 to her brother-in-law at some 
future time, a woman made the follow- 
ing memorandum: “I have on deposit 
for George Krickerberg $1,000 (One 
thousand dollars). Mary A. Hoff. July 
8, 1931.” It was held that the memo- 
randum did not constitute a valid gift 
of $1,000 as the intended gift was in- 
complete because of lack of delivery, 
Krickerberg v. Hoff, Ark., 143 S. W, 
Rep. (2d) 560. 58 B. L. J. 24. 


§601. Gifts causa mortis. 

Evidence that intestate conveyed 
practically all of her property under 
an irrevocable trust although she could 
have conveyed it to the same trustee 
under prior revocable trust, and that 
about the same time she made a trans- 
fer of her home and of home farm, 
sustained finding that the transfers 
were made “in contemplation of death” 
so as to require inclusion of the prop- 
erty thus transferred in computing 
estate tax. Northern Trust Co. v. 
Commissioner of Internal Revenue, 116 
Fed. Rep. (2d) 96. 58 B. L. J. 454. 


§602. Transactions held valid as gifts 
causa moftis. 


A valid gift causa mortis (in antici- 
pation of death) of a savings account 
may be made by the act of the deposi- 
tor in delivering to his bank cashier’s 
check for the full amount of his ac- 
count payable to the donee with in- 
structions to deliver the check to the 
intended donee. Where the gift causa 
mortis is beneficial to the donee and 
imposes no burdens upon him, accept- 
ance by him is presumed as a matter 
of law, it being sufficient if he avails 
himself of the gift when it becomes 
known to him, even subsequent to the 
decease of the donor. Lumberg v. 


Commonwealth Bank, Mich., 295 N. W. 


Rep. 266. 58 B. L. J. 174. 


| 
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§604. Gifts of negotiable instruments. 


Delivery of a gift by the donor to a 
third person for the benefit of the 
beneficiary by the use of such expres- 
sions as “for the donee,” “for the use 
of the donee,” or “to keep for the 
donee,” or similar expressions, indi- 
cates an intention that the depositary 
shall receive delivery not as the donor’s 
agent, but as the agent of, or trustee 
for the beneficiary. Larkin v. McCabe, 
Minn., 299 N. W. Rep. 649 58 B. L. J. 889. 


§606. Gifts of bank deposits. 


A party asserting a right to a bank 
deposit as the survivor of his joint de- 
positor, who originally opened the ac- 
count and whose money only was 
deposited therein, must show a com- 
pleted present gift of a joint interest 
in the account, and if the intention of 
the donor appears to be that the gift 
is to take effect after death, the 
attempt to make a valid gift is in- 
effectual. McCartin v. Devine, R. L, 
17 Atl. Rep. (2d) 864. 58 B. L. J. 450. 


A father opened a savings account 
in the name of his minor daughter, 
subject to the order of the father. 
From time to time the father deposited 
additional amounts in this’ account, 
during which period he retained the 
savings deposit book. It was held that 
evidence that the father told his 
daughter that the deposit would be 
fners when she reached the age of 
twenty-one years was insufficient to 
show a perfected and completed gift 
of the bank deposit. Pomerantz v. 
Pomerantz, Md., 19 Atl. Rep. (2d) 713. 
58 B. L. J. 518. 


§608. Contents of safe deposit box. 


Two days prior to her death a 
grandmother gave her granddaughter, 
Martha Crane, the key to her safe 
deposit box with instructions to go to 
the bank and to tell the president of 
the bank to allow her to enter the box 
for the purpose of taking therefrom 
an envelope bearing the  grand- 
daughter’s name. She further in- 
structed her granddaughter to rent a 
safe deposit box of her own and to 
place therein the envelope, which con- 
tained the three bonds she had put in 
it several months before, and which 
bore the inscription: “The property of 
Martha Crane.” The effort to accom- 
Plish this exchange was frustrated 
solely because of a rule of the bank 
requiring a written order. By the time 
the information of the bank rule 
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reached the grandmother, she had be- 
come too sick to execute the required 
order and before she could do so, died. 
The court found that there was a valid 
gift. The grandmother had a definite 
intent to make a gift and did every- 
thing within ther power while on her 
deathbed to effectuate an outright gift 
to her granddaughter. Heyser v. 
Crane, Florida, 198 So. Rep. 472. 58 
B. L. J. 147. 


To constitute a valid gift, there must 
be satisfactory proof of an actual sur- 
render of control and authority by the 
donor over the thing given. The evi- 
dence must show that the donor in- 
tended to divest himself of the posses- 
sion of his property and it should be 
inconsistent with any other intention 
or purpose. In re Delapenha’s Estate, 
28 N. Y. Supp. (2d) 975. 58 B.L. J. 808. 


‘GUARANTY 


§616. Construction of 
guaranty. 


On the date of execution in January 
26, 1923, of a note payable in three 
years, defendant’s intestate wrote the 
following words below the maker’s 
signature: “January 26, 1923. For value 
received, I guarantee and promise ,to 
pay the above note and interest, ac- 
cording to the tenor thereof, waiving 
demand and notice. No extension or 
indulgence or partial release shall 
prevent my remaining fully liable.” 
This memorandum was signed by de- 
fendant’s intestate and his signature 
was witnessed. It was held that the 
memorandum had the effect of a 
guarantee rather than the effect of a 
note, there being no unconditional 
promise or order to pay within the 
meaning of the Negotiable Instruments 
Act. The defendant’s intestate was 
liable as a guarantor and not as a 
maker of the note. Hence, action 
against defendant’s intestate in 1940 
was barred by the six-year limitation 
statute, and the twenty-year limitation 
statute was not applicable. Charlestown 
Five Cents Sav. Bank v. Wolf, Mass., 
36 N. E. Rep. (2d) 390. 58 B. L. J. 915. 


contract of 


GUARDIANS 
Deposits, see § 419. 


§626. Investment of guardianship funds. 

A guardian followed the instructions 
of court in making’ the sale of real 
estate for the stated amount, but be- 


fore doing so, -he caused repairs to be 
made upon the property and the cur- 
rent taxes to be paid. It was held 
that the guardian was justified in 
spending money for repairs and in 
paying the current taxes before sell- 
ing the real estate in view of the fact 
that the property was in need of re- 
pairs and was not in a salable con- 
dition. In re McCurdy’s Guardianship, 
Ind. 29 N. E. Rep. (2d) 199. 58 


Discharge of Duties by Guardians. 


Guardians may seek instructions. 


from court in proper cases, but gen- 
erally they must employ their own in- 
dependent judgment and discretion. 
In re Hagedorn, 27 N. Y. Supp.. (2d) 
48. 58 B. L. J. 420. 


HOLDERS IN DUE COURSE 


§633. Holder must take without notice 
of defect—Receiving paper be- 
longing to principal in pay- 
ment of agent’s debt. 

A bank took from the treasurer of a 
corporation as security for the personal 
indebtedness of the treasurer certain 
unissued negotiable bonds of the cor- 
poration. The bank made no inquiry 
other than of the treasurer himself as 
to his title and right to negotiate the 
bonds. It was held that the bank’s 
failure to make proper inquiry as to 
treasurer’s title of the bonds consti- 
tuted such negligence as to charge it 
with knowledge of all facts which in- 
quiry would have disclosed and pre- 
cluded the bank from claiming pro- 
tection as a holder in due course of 
negotiable paper. In re Stroudsburg 
Security Trust Co.,,Pa., 20 Atl. Rep. 
(2d) 890. 58 B. L. J. 799. 


§642. Holder must take instrument be- 


fore maturity—Time of acquir- 


ing demand notes. 


A demand note was not negotiated 
until sixteen months after its date. 
Plaintiff, the holder of the note, who 
was purportedly a holder in due 
course, sued the maker and indorsers 
on the note eighteen months after the 
date of the note. It was held that 
under these circumstances the plaintiff 
was not a bona fide holder in due 
course so as to cut off equities, and the 
same defenses could be made against 
the plaintiff as could be made against 
the payee if he were suing on the note. 
Schmoldt v. Chicago Stone Setting Co., 
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Ill, 33 N. E. Rep. (2d) 182. 58 B. L. J. 
709. 


§660. Burden of proof. 


A note payable to the order of a 
particular person or bearer will be 
presumed to belong to the one in pos- 
session of it. But possession is only 
presumptive evidence of title, and such 
presumptive ownership may be over- 
come by either the plaintiff’s or de- 
fendant’s evidence. ‘Bennett v. Bot- 
toms, Ga., 13 S. E. Rep. (2d) 519. 58 
B. L. J. 635. 

‘When a bank brings an action on a 
note held by it and the maker shows 
that it was obtained from him by 
fraud, on the part of the person who 
sold it to the bank, the burden is on 
the bank to show that it is a holder 
in due course; that is, the bank must 
show that the note was regular upon 
its face and that it was purchased 
before maturity, for value and without 
notice that the maker had any defense. 
Equipment Acceptance Corporation v. 
Arwood Can Mfg. Co., Inc., 117 Fed. 
Rep. (2d) 442. 58 B. L. J. 628. 


INDORSEMENTS 
Accommodation indorsement, see 
§§ 25-55. 


Agent’s authority to indorse, see § 57. 


§691. Release of indorser— Effect of 
extension of time. 


A note contained the following pro- 
vision: “All signers of this note are 
principals, and each of us, as well as 
all indorsers hereon waive presenta- 
tion for payment and notice of non- 
payment and I, we and each of us con- 
sent that the payee herein or owner or 
holder of this note may at any time 
extend the time of payment of this 
note, at its election, with or without 
the request of either of the signers of 
this note, without consulting the other 
signers.” It was held that the indorse- 
ments on the back of the note signed 
by the payee and made respectively at 
the date of maturity of the note and at 
successive extended dates of maturity, 
which indorsements extended the time 
of payment of the note without the 
maker’s knowledge or consent, were 
nevertheless effective in extending the 
date of maturity and in postponing the 
time at which the statute of limita- 
tions would commence to run. Welch 
v. Beall, Tex.,-153 S.-W. Rep. (2d) 338. 
58 B. L. J. 886. 
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§695. Qualified indorsements. 


When a note is indorsed “without 
recourse” it does not relieve the in- 
dorser, if there be sufficient evidence 
of fraud, concealment or misrepresen- 
tation to sustain a verdict to that effect 
by the jury. Evans v. First National 
Bank of Fairbury, Nebr., 297 N. W. 
Rep. 154. 58 B. L. J. 564. 


INSURANCE 


§715. Liability on policies in general— 
Robbery, burglary and theft 
insurance. 


Where federal reserve bank made 
shipment of currency to member bank 
by registered mail in conformity with 
member bank’s request, and employees 
of member bank received currency 
from postal authorities and were 
robbed while on way to bank, money 
lost was property of member bank, and 
not of federal reserve bank, and hence 
insurance company insuring member 
bank against money being stolen while 
in transit in custody of any of member 
bank’s servants or messengers was 
obligated to indemnify member bank. 
First Nat. Bank of Ottawa v. Lloyd’s 
of London, 116 Fed. Rep. (2d) 221. 58 
B. L. J. 383. 


INTEREST 
Usury, see §§ 1564-1589. 


§740. Construction and validity of in- 
terest clause. 


Interest on a _ noninterest-bearing 
promissory note accruing after the 
note is past due is in the nature of 
damages for the breach of the duty to 
pay when due, and is not a contractual 
obligation recoverable after the pay- 
ment of the principal. Hence, accept- 
ance of payment of the principal of a 
promissory note payable “on or before 
five years from date, without interest” 
is a waiver of the right to interest 
which accrued after the maturity of 
the note. Heidelberg College v. Na- 
tional City Bank of Cleveland, Ohio, 29 
N. E. Rep. (2d) 572. 58 B. L. J. 132. 


§742. Computation of interest. 

Under Massachusetts law, interest 
is never allowed to form part of the 
principal so as to carry interest. Essex 
Loan Trust v. Bouchard, District Court 
of Southern Essex, Mass. 58 B. L. J. 
465. 


§757. Compound interest. 


A borrower from a loan company 
executed a note bearing interest at the 
maximum legal rate. While part of 
the principal and interest on the note 
were still unpaid, the borrower secured 
a second loan from the same loan com- 
pany. Part of the proceeds of the 
second loan were used to pay off the 
unpaid principal and interest on the 
first loan. It was held that the second 
loan was void since it involved the 
compounding of interest within the 
prohibition expressed in the New York 
Small Loan Act. The second loan was 
not a totally independent transaction. 
It was regarded as a renewal of the 
first loan. In re Radner, 36 Fed. Supp. 
964. 58 B. L. J. 399. 


JUDICIAL TRENDS 


Negotiability of Trade Acceptances. 
58 B. L. J. 69. 

Duties of Collecting Bank; Liability 
for Negligence Generally. 58 B. L. J. 
155. 

Duties of Collecting Bank (Con- 
tinued). 58 B. L. J. 238. 

Stopping Payment of Checks. 58 
B. L. J. 321. is 

Gifts of Bank Deposits. 58 B. L. J. 
404, 

Deposits by Corporate Officials and 
Other Agents. 58 B. L. J. 488. 

General and Special Deposits. 58 
B. L. J. 569. 

Authority and Liability of Bank 
Officers. 58 B. L. J. 653. 

Deposits by Trustees. 
737. 

Accommodation Paper. 58 B. L. J. 
820. 

Liability of Drawee Bank to Drawer 
Where Check Paid on Forged Indorse- 
ment. 58 B. L. J. 901. 

Altered paper. 58 B. L. J. 959. 


58 B. L. J. 


LEGAL QUERIES AND ANSWERS 

Series of Questions and Answers on 
Banking Decisions. 58 B. L. J. 72, 159, 
248, 324, 409, 492, 574, 657, 742, 823, 905. 


LETTERS OF CREDIT 
§766. Letters of credit. 

Plantiff agreed to buy egg yolk 
powder from concerns in China, and 
agreed to pay for it by means of 
bankers’ letters of credit against which 
the seller might draw drafts accom- 
panied by invoices and bills of lading. 
Plaintiff thereupon procured defendant 


bank to issue its letters of credit au- 
thorizing such drawings. Thereafter 
plaintiff sought to enjoin defendant 
bank from accepting drafts drawn 
under such letters of credit because 
of plaintiff’s apprehension that “even 
if bills of lading accompany the 
drafts plaintiff never will get the 
egg yolk powder because such bills 
may be issued by Japanese - ships 
which will. fail to bring the powder 
to the United States.” It was held 
that plaintiff could not enjoin de- 
fendant bank from accepting drafts 
drawn under such letters of credit 
because of plaintiff’s apprehension, 
since under the contract the sellers 
were entitled to payment when the 
bills of lading were obtained. Grob 
v. Manufacturers Trust Co., 29 N. Y. 
Supp. (2d) 916. 58 B. L. J. 838. 


LIABILITY OF TRUSTEE 


Liability of Trustee for Misdeeds of 
Co-Trustee and Agent. Address by 
Mayo A. Shattuck of Haussermann, 
Davison & Shattuck, Boston, before 
the 22nd Mid-Winter Trust Conference, 
A. B.A. 58 B. J. 262. 


LIBEL AND SLANDER 


§770. Libel and Slander. 


Damages for mental anguish or 
emotional disturbance suffered by a 
depositor because of the wrongful 
action of a bank in dishonoring a 
check drawn by the depositor cannot 
be recovered as actual damages. 
Meadows v. First National Bank of 
Harlingen, Texas, 149 S. W. Rep. (2d) 
591. 58 B. L. J. 560. 


LIEN AND SET-OFF 


Bank’s ‘Lien or Right of Set-Off 
Against Depositor 


§771. Lien and set-off in general. 


A ibanker’s general lien as set forth 
in Sec. 3054 of the Civil Code of Cali- 
fornia. provides: “A banker has a gen- 
eral lien, dependent on ‘possession, 
upon all property in his. hands belong- 
ing to the customer, for the balance 
due to him from such customer in the 
course of business.” The banker’s lien 
described in this statute is a lien on 
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securities such as commercial paper de- 
posited with the bank by the customer. 
Whereas, the right of a bank to charge 
the depositor’s funds with his matured 


~indebtedness is not a “lien” but a right 


ef set-off, based upon general prin- 
ciples of equity. Gonsalves v. Bank of 
America N. T. & S. A., Cal., 105 Pac. 
Rep. (2d) 118. 58 B. L. J. 10. 


§777. Deposit by trustee. 


A fund was deposited in bank and 
trust company to the credit of trustees 
pursuant to an agreement for the sale 
of property. The fund was to be paid 
to the maker of a. demand note belong- 
ing to company on approval of certain 
papers in connection with the sale. 
The maker of the note had the sole 
beneficial interest in the fund. It was 
held that the company was entitled to 
defalcate and set off the note against 
the fund. Powell v. Third Nat. Bank 
& Trust Co. of Scranton, Pa., 19 Atl. 
Rep. (2d) 741. 58 B. L. J. 683. 


§794. Joint notes and deposits. 


Plaintiff and her mother had a de- 
posit in a joint and survivorship sav- 
ings account in a bank. Subsequent to 
the closing of the bank, plaintiff sought 
to enforce a set-off of the amount of 
the deposit against a note which the 
paintiff and her husband had executed 
to the same bank. It was held that 
the joint and survivorship account 
could not be set off against the note 
for the reason that the cross-demands 
existing between the bank and plaintiff 
and her husband on one hand, and be- 
tween the bank and plaintiff and her 
mother on the other hand, were not 
mutual, and were not in the same right 
and capacity. Nichols v. Metropolitan 
Life Insurance Co., Ohio, 31 N. E. Rep. 
(2d) 224. 68 B. L. J. 474. 


§797. Indorser of matured note. 


A bank may not set-off a deposit 
against the depositor’s liability as in- 
dorser until it has taken the neces- 
sary steps to charge the indorser. 
Since the liability of an indorser of @ 
negotiable note is a conditional lia- 
bility, the holder must comply with the 
provisions of the Negotiable Instru- 
ments Act, relating to presentment, de- 
mand or payment, and notice. John 
Wills, Inc. v. Citizens National Bank 
of Netcong, N. J., 16 Atl. Rep. (2d) 
804. 58 B. L. J. 168. 


in 
= 
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Set-off Against Insolvent Bank 


Stockholder’s right of set-off, 
§ 1443. 


§814. Right of indorser. 


An indorser of a note is secondarily 
liable and consequently cannot set-off 
his bank deposit balance against his 
liability as indorser on notes held by 
the bank unless he can show that the 
burden of paying the notes will ulti- 
mately fall upon him. Reed v. Aron, 
113 Fed. Rep. (2d) 249. 58 B. L. J. 56. 


see 


LOST PROPERTY 


§829. Title of finder. 

A bank employee discovered a 
chamois bag containing jewelry and 
other valuables which had remained 
unnoticed in the vaults of the bank 
for many years. A thorough search 
by the bank failed to disclose its 
ownership. It was held that the 
liquidating agents subsequently ap- 
pointed for the bank were entitled to 
possession of the chamois bag and its 
contents as against a trust company 
which purchased certain of the bank’s 
assets according to a schedule which 
did not include the property here in- 
volved. Franklin National Bank v. 
Norfolk County Trust Co., 35 Fed. 
Supp. 617. 58 B. L. J. 151. 


MATURITY 


§840. Construction of note with refer- 
ence to time of maturity. 


A note reciting that it was payable 
on demand contained a notation ‘‘pay- 
able $100 per month until paid.” The 
payee explained that he had agreed to 
take $100 per month but that he could 
call the whole note in for payment at 
any time. It was held that the note 
constituted an absolute obligation to 
pay $100 per month with an option in 
the payee to accelerate payment in full 
on notice and demand therefor. Since 
the option to accelerate payment was 
never exercised, the statute of limita- 
tions did not begin to run at the date 
of the note, but began to run against 
each instalment as a distinct cause of 
action at the date of maturity thereof. 
Maynor v. Dillin, Ala., 2 So. Rep. (2d) 
440. 5&8 B. L: J. 706. 

An installment note provided that 
“in case of any default in payment, the 
entire balancé of this note shall be- 
come immediately due and payable on 
demand.” It was held that if the 


‘that date. 
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words “on demand” had been omitted, 
the note under its terms would have 
automatically become due on the date 
of the default, and the statute of limi- 
tations would have begun to run from 
However, because of the 
words “on demand” contained in the 
provision of the note, the entire in- 
debtedness did not become due bv 
reason of a default in the payment of 
one installment until demand for pay- 
ment of the entire indebtedness was 
made on the maker. Hill v. Fryer, Ga., 
14 S. E. Rep. (2d) 185. 58 B. L. J. 610. 


MONEY ORDERS 


§858. Negotiability of money orders. 


Where a bank cashes a forged postal 
money order and the post office on 
which the order is drawn reimburses 
the bank, it thas been held that the 
United States Government can recover 
the amount of the money order from 
the bank. Postal money orders are 
not negotiable and consequently not 
subject to the Negotiable Instruments 
Law. United States v. Northwestern 
National Bank & Trust Co., Minn., 35 
Fed. Supp. 484. 58 B. L. J. 79. 


MORTGAGES 


§895. Foreclosure. 


A mortgagee entered into possession 
of a vacant building upon foreclosure 
and through its agent caused two un- 
locked trunks and a suitcase found 
therein to be removed and thrown 
away. The owner of these goods had 
known that the mortgagee was about 
to come into possession of the building 
but continued to keep her property 
therein. It was held that from the 
appearance of the property the agent 
of the mortgagee was not negligent in 
assuming that the property was of no 
value and had been abandoned. Due 
tare on the part of the owner would 
require her either to remove the prop- 
erty or to communicate her desire to 
retain the property to the mortgagee. 
Row v. Home Savings Bank, Mass., 29 
N. E. Rep. (2d) 552. 58 B. L. J. 66. 


An assignment of rents by mort- 
gagor to mortgagee bank contained 
the following provision: “The mort- 
gagee agrees, as part of the considera- 
tion for this assignment, that in any 
action to foreclose either of the two 
bonds and mortgages enumerated here- 
in, no application for a deficiency 
judgment against the mortgagors shall 


be made and the said mortgagee 
waives any and all rights to a de- 
ficiency judgment by this instrument.” 
It was held that this agreement did 
not deprive the mortgagee bank of the 
right to apply mortgagor’s deposit to 
the reduction of the mortgage in- 
debtedness. Blust v. Yonkers National 
Bank & Trust Co., 23 N. Y. Supp. (2d) 
612. 58 B. L. J. 214. 


NATIONAL BANKS 


§911. Powers of national banks gen- 
erally — Establishing branches. 

Under provision of National Bank 
Act authorizing national banks to 
establish branches in a state in whitch 
state banks are authorized so to do by 
statute law of state, national bank 
was authorized to operate branch 
banks within state of Michigan upon 
receiving approval of Comptroller of 
the Currency, without written consent 
of state commissioner of banking, not- 
withstanding that state law required 
that state banks secure written con- 
sent of state commissioner. Rushton 
ex rel. Commissioner of Banking De- 
partment v. Michigan Nat. Bank, Mich., 
299 N. W. Rep. 129. 58 B. L. J. 745. 


§921, Misapplication of national bank 
funds. 


The National Rank Act confers upon 
the directors of a national bank dis- 
cretion to declare dividends out of 
profits, but prohibits dividends to be 
made if losses have been sustained 
equal to undivided profits, or in excess 
of net profits on hand after deducting 
losses and bad debts, or payable out of 
capital. Personal liability is imposed 
upon the directors if they “knowingly” 
violate the Act. 12 U. S. C. A. §§ 56, 
60, 98. Federal Deposit Insurance Cor- 
poration v Mason, 115 Fed. Rep. (2d) 
548. 58 B. L. J. 101. 


NEGOTIABILITY 
Money orders, see § 858. 


§931. Words of negotiability necessary. 


Without designating the name of 
any payee, a promissory note was 
made payable in the following manner: 
“I promise to pay to the order of —.” 
It was held that the note was not ne- 
gotiable since it was not payable to 
order. Since there was nothing on the 
facé of the note to indicate intention, 
actual or implied, of the maker to put 


THE BANKING LAW JOURNAL 


xxiii 


in circulation a bearer instrument, the 
note was not made a negotiable instru- 
ment payable to bearer by virtue of a 
blank indorsement. Nicholaras v. 
Stewart, 25 N. Y. Supp. (2d) 157. 58 
B. L. J. 621. 


§935. Stipulations destroying negotia- 
bility. 

Certain promissory notes were exe- 
cuted by the defendant and made pay- 
able to the Sowers Plan Crop Insur- 
ance Mutual Company for the premium 
on the policy of crop insurance. The 
notes contained the following pro- 
vision: “In the event of crop failure, I. 
or we, do hereby assign that portion 
of the Crop Insurance collected from 


the Sowers Plan Corp Insurance 
Mutual Company, necessary to pay 
this note to ——.” It was held that 


this provision impaired the negotia- 
bility of the notes. First National 
Bank of Anthony v. Zollars, Kansas, 
106 Pac. Rep. (2d) 657. 58 B. L. J. 205. 


§938. Provision that title shall remain 
in seller. 

The negotiability of an otherwise 
negotiable note, given to evidence the 
purchase price of property, is not de- 
stroyed by a provision contained there- 
in which purports to reserve the 
vendor’s or payee’s title to the prop- 
erty until the note is paid. Legal Loan 
& Investment Association v. Arnold, 
Mo., 150 S. W. Rep. (2d) 544. 58 
B. L. J. 612. 


§957. Instrument must be certain as to 
time of payment—Instruments 
payable on or before certain 
date. 

The negotiability of a note is not 
destroyed by the following acceleration 
clause: “If there be such a change in 
the condition or affairs (financial or 
otherwise) of any of the undersigned 
as in the opinion of the holder hereof 
will increase its risk, this note shall, 
at the option of its holder, become 
immediately due and payable, without 
demand or notice.” Lincoln National 
Bank & Trust Co. of Syracuse v. 
Marsh, 24 N. Y. Supp. (2d) 281. 58 
B. L. J. 378. ‘ 


§960. —Instruments due on default as 
to interest. 


Under the Negotiable Instruments 
Act it is generally held that a note 
payable at a fixed or determinable time 
is not rendered nonnegotiable by a 
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provision for acceleration for non-pay- 
ment of interest, taxes, insurance, etc., 
even though such provision is by its 
terms automatic and not expressed to 
be at the option of the holder. Tower 
Grove Bank & Trust Co. v. Duing, Mo., 
144 S. W. Rep. (2d) 69. 58 B. L. J. 
555. 


NEW YORK STATUTE ON FORGED 
CHECKS 


Notice of Forged Check Indorsement 
Required within two years. 58 B. L. J. 
261. 


NOTICE OF DISHONOR 


§1009. Persons entitled to notice— 
Where notice not required. 

Where the indorser of notes and 
trade acceptances of two corporations 
was president, treasurer, director and 
sole owner of the capital stock of one 
corporation and active head of the 
other corporation, notice of dishonor 
to the indorser was not necessary in 
order to render him liable, in view of 
statute dispensing with notice of dis- 
honor to an indorser who is a person 
to whom the instrument is presented 
for payment. National Builders Bank 
of Chicago v. Simons, Ill. 31 N. E. 
Rep. (2d) 273. 58 B. L. J. 617. 


OFFICERS AND EMPLOYEES OF 
BANKS 


§1066. Authority of officers in general. 


Generally, a bank officer has no 
power to consent to any arrangement 
which will impair the security or col- 
lateral of the bank. This rule applies 
with equal force to all of the execu- 
tive officers, president, vice-president, 
and cashier. Bernatovich v. Davis, 
Pa., 19 Atl. Rep. (2d) 925. 58 B. L. J. 
595. 


The stockholders of a bank per- 
mitted five directors of the bank to 
act for them for many years, though 
the bank’s articles of incorporation 
provided for nine directors. The stock- 
holders however accepted the benefits 
of contract made by such five directors 
for the transfer of the bank’s assets 
to, and assumption of its obligations 
by, another bank. There was evidence 
that the stockholders voted for liquida- 
tion, without limiting the directors’ 
authority as to the method and manner 
of liquidating. There was also evi- 
dence that the directors contracted 
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for another bank’s assumption and 
payment of liquidating bank’s obliga- 
tions and assignments of sufficient 
assets of liquidating bank to such 
other bank for the payment of such 
obligation. Moreover, guaranties of 
payment of some of the notes assigned 
by the liquidating bank to the other 
bank under contract were indorsed 
thereon by the director and liquidat- 
ing agent of the assignor, and such 
agent and surviving directors of the 
bank agreed to sign a note for the 
balance due on the assigned notes. It 
was held that this evidence established 
the authority of the liquidating bank’s 
president and liquidating agent to 
execute such note, so that their signa- 
ture of the bank’s name thereto was 
that of the bank. First State Bank of 
Bourbon vy. Binkley, Ind., 30 N. E. Rep. 
(2d) 311. 58 B. L. J. 929. 


§1083. Authority of cashier — Collection 
and payment of debts. 


Generally, neither the president nor 
the cashier has the right to accept 
anything but money in payment of an 
obligation due the bank, nor the power 
to make loans or to discount paper, 
without being authorized by the board 
of directors either expressly or by 
long-continued acquiescence. First Na- 
tional Bank of Mount Holly Springs 
v. Cumbler, Pa., 21 Atl. Rep. (2d) 120. 
58 B. L. J. 796. 


§1133. False entries by national bank 
officers. 


Where secretary of trust company 
which was insured by F. D. I. C. caused 
stock of a customer to be sold without 
customer’s knowledge, and thereafter 
overdrawn checking account of cus- 
tomer was credited with proceeds of 
sale and instruments drawn against 
the account by customer were honored, 
moneys, funds, and credits of the trust 
company were “misapplied” within 
prohibitory statute. 12 U. S. C. A. 
§592. U. S. v. Harter, 116 Fed. Rep. 
(2d) 51. 58 B. L. J. 296. 


PAYMENT 


§1208. Payment in general. 


Certain checks, indorsed by the 
payee and admittedly never presented 
to or paid by the drawee, were found 
in the safety deposit box of the drawer 
subsequent to the death of both the 
drawer and the payee. It was held 
that the checks did not have the force 


_ | 
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of receipts since they were never in- 
tended as receipts; by the very writ- 
ings they were orders for money to be 
paid by the drawee. Sullivan v. Sulli- 
van, Ohio, 31 N. E. Rep. (2d) 165. 58 
B. L. J. 396. 


§1209. —Liability of party other than 
drawee. 

Presumably, if the holder of a note 
accepts a new note, either of the debtor 
or of someone else, this does not con- 
stitute an extinguishment or liquidation 
of the original instrument. Unless 
there is proof of a special agreement 
to the contrary, the assumption is that 
the precedent debt remains in effect, 
the new obligation being accepted only 
by way of collateral security or con- 
ditional payment. Aliquippa National 
Bank v. Harvey, Pa., 16 Atl. Rep. (2d) 
409. 58 B. L. J. 207. 


§1258. Checks as payment— Check is 
conditional payment merely. 

A livestock commission agent selling 
hogs deducted charges and commis- 
sions from the proceeds and then 
issued a ‘check to the seller for the 
balance. The seller retained posses- 
sion of the check from April 29, 1930, 
until after the receiver was appointed 
for the commission agent on January 
18, 1932. It was held that the surety 
on the bond, guaranteeing faithful per- 
formance by the commission agent of 
all obligations created or incurred by 
the agent, was liable for the amount 
due the seller of the hogs, since the 
commission agent was not released by 
the seller’s delay in presenting the 
check for payment. Hartford Aiccident 
& Indemnity Co. v. Morgan, Ohio, 32 
N. E. Rep. (2d) 425. 58 B. L. J. 525. 


PLEDGE AND COLLATERAL 


§1275. Pledge of stolen or wrongfully 
acquired property. 
Defendant made a loan to a cor- 


poration against a note. Thereafter, 
the defendant accepted a note signed 
by the corporation’s president indi- 
vidually as additional security and 
held as collateral thereto, in good faith, 
stolen municipal bonds payable to 
bearer. The first note, however, was 
not surrendered. The surety company 
which had paid the owner for the loss 
from the theft of the municipal bonds, 
sought recovery of the bonds from the 
defendant. It was held that at the 
time the defendant received the bonds, 
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he had no knowledge that they were 
stolen or any knowledge of any facts 
that put him on inquiry. Consequently 
the defendant was a holder for value 
entitled, after notice of the theft, to 
sell the bonds under the collateral note 
agreement. National Surety Corpora- 
tion v. List, Mass., 33 N. E. Rep. (2d) 
255. 58 B. L. J. 632. 


Where a bank received testamentary 
trust securities as collateral for loans 
without knowledge that the trustee 
had stolen them, the bank was a 
holder for value to the amount of the 
loans to the trustee, but after the 
bank had received notice, it held the 
securities subject to the trust, but with 
a lien to the amount of advancements 
already made. DuPort v. First Na- 
tional Bank of Glens Falls, 29 N. Y. 
Supp. (2d) 729. 58 B. L. J. 924. 


§1280. Application of Collateral. 


Where a party receives a note as 
collateral security, he must use ordi- 
nary diligence to collect it, and if loss 
should occur to the debtor by reason 
of the pledgee’s failure to do so, he is 
liable to the debtor for the loss. This 
rests upon an implied contract (where 
there is no special agreement) that the 
pledgee (bank) will observe good faith 
and diligence in respect to its collec- 
tion. If the bank is guilty of unrea- 
sonable delay resulting in damages to 
the pledgor-borrower, the bank makes 
the paper its own and must account 
to the debtor on the principal debt for 
the sum which he could have made by 
pursuing the maker of the pledged 
collateral note with ordinary diligence. 
Erlanger Citizens Bank v. Williams, 
Ky., 151 S. W. Rep. (2d) 381. 58 
B. L. J. 839. 


§1283. Pledge by bank. holding col- 
lateral. 


A Missouri statute provided “that 
the cashier or other officer or employee 
of a banking corporation shall have no 
power to endorse, pledge or hypothe- 
cate any notes, bonds or other obliga- 
tions received by such corporation for 
money loaned, until such power and 
authority shall have been given such 
cashier or other officer or employee by 
the board of directors.” This statute 
was held not to extend to a mere sale 
of a note, for the full amount of the 
note duly collected in the ordinary 
course of business. The statute would 
seem to invalidate an endorsement 
made without being authorized by the 
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board in so far as the endorsement 
may impose any liability on the bank, 
but it does not prevent the passing of 
the title to the purchaser. Rutledge v. 
Weisenborn, Mo., 142 S. W. Rep. (2d) 
884. 58 B. L. J. 51. 


§1284. Sale of Collateral. 


Plaintiff gave to defendant bank his 
promissory note for $540,000.00 due and 
payable April 23, 1932. The note was 
secured by a pledge of 4,570 shares of 
the stock of the Singer Manufacturing 
Company which were sold after de- 
fault of the note. The sale took place 
between April 30, 1932, and May 27, 
1932. Plaintiff alleged that the stock 
was of a value of at least twice as 
much as his indebtedness and that the 
defendant knew or should have known 
that the stock was closely held and 
without an active market, and that a 
large number of shares offered for sale 
in a comparatively short period would 
substantially reduce its value. It was 
held that the defendant bank was not 
liable. If any limitation was to be 
placed upon the condition of the mar- 
ket at which the sales of the pledged 
property were to be made after de- 
fault, the plaintiff should have provided 
for this in his contract. Strassburger 
v. Irving Trust Co., 24 N. Y. Supp. (2d) 
873. 58 B. L. J. 769. 


PRACTICE OF LAW BY BANKS 


What constitutes the Practice of 
Law by Banks? Excerpt from article 
written by Robert L. Lancefield in the 
California Law Review. July, 1941. 58 
B. L. J. 686. 


PROTEST 


§1340. Certificates of protest as proof. 


The statutes authorizing a notary’s 
certificates to be read and received in 
evidence of the facts therein certified 
contemplate and intend that what the 
notary certifies to shall have been done 
by him. Bell v. Anderson, Pa., 17 Atl. 
Rep. (2d) 647. 58 B. L. J. 508. 


REGULATIONS ON EXCESS 
PROFIT TAX 


Regulations on excess profits tax 
exclude deposits as “borrowed capital” 
in determining the “invested capital” 
optional basis for figuring tax exemp- 
tion allowance. 58 B. L. J. 179. 
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RENEWAL AND EXTENSION 
Usury, see § 1575. 


§1347. Renewal and extension. 


The place of contracting of a re- 
newal note is where it is received by 
the creditor which is usually the place 
from which he returns the old note to 
the debtor. The renewal note comes 
into effect at the time of the actual sub- 
stitution of the renewal note for the 
old note in the possession of the credi- 
tor. State of Ohio v. Eubank, Mich., 
294 N. W. Rep. 166. 58 B. L. J. 194. 


SAFE DEPOSIT COMPANIES 
Gift of contents, see § 608. 


§1350. Liability of company to cus- 
tomer. 

Where the lessee of a safe deposit 
box charges the lessor thereof with 
negligence, the burden of proof is on 
the lessee to prove, by a preponder- 
ance of the evidence, negligence of the 
lessor, and the burden of proof does 
not shift at any time during the trial, 
although the burden of producing evi- 
dence to overcome a prima facie case 
of negligence may rest on the lessor. 
Bohmont v. Moore, Nebr., 295 N. W. 
Rep. 419. 58 B. L. J. 391. 


§1356. Joint safe deposit boxes. 


Money belonging solely to one Smith 
was placed in a safe deposit box. 
Smith and his friend executed an 
agreement whereby they hired and 
held the safe deposit box as joint 
tenants, with the survivor to have ex- 
clusive right of access thereto for any 
purpose, including the right to remove 
the contents in case of the death of 
either. This agreement was made 
without valuable consideration. In de- 
termining whether there had been a 
valid “gift inter vivos” by the deceased 
Smith to his friend of the money in 
the safe deposit box, it was held that 
the evidence sustained a finding that 
this was not a “gift inter vivos” but 
rather a “testamentary disposition” 
which was void under the statute of 
wills. Millman v. Streeter, R. I, 19 
Atl. Rep. (2d) 254. 58 B. L. J. 875. 


A joint tenancy may be created with 
regard to property in a safe deposit 
box, notwithstanding absence of statu- 
tory authority for the creation of such 
an estate. Lilly v. Schmock, Mich., 298 
N. W. Rep. 116. 58 B. L. J. 592. 
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Claims Against Safe Deposit Com- 
panies. 


An address given by Arnold R. Boyd, 
Editor of Safe Deposit Decisions and 
Practice, on May 23, 1941, before the 
National Safe Deposit Convention, 
Buffalo, N. Y. 58 B. L. J. 513. 


STATUTE OF LIMITATIONS 
§1386. Action on note. 


“The statute of limitations on action 
for balance due on a note, which was 
paid by post-dated checks at defend- 
ant’s request under’ circumstances 
binding him, does not run from the 
date of delivery of the checks but 
from the date payments were due and 
made thereon. Columbus Industrial 
Bank v. Verrilli, 24 N. Y. Supp. (2d) 
531. 58 B. L. J. 464. 


§1406. Suspension of statute. 


The maker of a note promised to pay 
one-half of it with the understanding 
that the co-maker would pay the other 
half. It was held that this promise did 
not toll the statute of limitations 
where the tco-maker never paid his 
share. Receiver of Anthracite Trust 
Co. v. Loughran, Pa., 19 Atl. Rep. (2d) 
61. 68 B. L. J. 647. 


An action on a promissory note, pay- 
able to a bank, was barred by the 
statute of limitations. The maker of 
the note died, having a small balance 
in a checking account to his credit in 
the payee bank at the time of his 
death. The bank applied the balance 
in the checking account to the note 
and then presented the note as a claim 
against the estate of' the maker. It 
was held that the action of the bank, 
in applying the balance due on the 
checking account as a payment on the 
note, did not remove the bar of the 
statute so as to permit a recovery 
against the estate of the maker. First 
National Bank of Wisner v. McEachen, 
Nebr., 297 N. W. Rep. 153. 58 B. L. J. 
604. 


The maker of a promissory note de- 
posited certain shares of stock as col- 
lateral security for payment thereof. 
The note contained a provision au- 
thorizing the sale of the collateral 
without notice at holder’s option on 
non-performance of the  maker’s 
promise to pay. It was held that the 
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application of the proceeds of the sale 
of the collateral in reduction of the 
amount of the unpaid note did not con- 
stitute a part payment sufficient to 
toll the statute of limitations or revive 
the obligation after the six-year 
statute of limitations had run. United 
Trust Corporation v. Burgess, 24 N. Y. 
Supp. (2d) 84. 58 B. L. J. 183. 


The maker of a demand note wrote 
and signed two letters to the president 
of the plaintiff company. In the first 
letter he offered to work for the plain- 
tiff and to allow part of his wages to 
be credited to the payment of the de- 
mand note which was then barred by 
the statute of limitations. After re- 
ceiving a negative reply to this propo- 
sition, the maker wrote a second letter 
in which he stated: “If I can ever get 
the money I will pay it (the note) 
though it is outlawed. You do what 
ever you think best as far as a new 
note is concerned the old one is just 
as good as a new one. I wouldn’t care 
to sign a new one at this time.” It 
was held that, read in their entirety, 
the letters did not reveal a distinct 
and unequivocal acknowledgment of 
the “outlawed” note as a present exist- 
ing liability so as to remove the bar 
of the statute of limitations. Golden 
Rule Oil Co. v. Liebst, Kans., 109 Pac. 
Rep. (2d) 95. 58 B. L. J. 353. 


The indorser of a note signed a 
financial statement which was turned 
over to the bank. The statement 
acknowledged the contingent liability 
of the indorser on the note but did not 
contain a promise to pay the note. It 
was held that the financial statement 
was not such an unqualified acknowl- 
edgment of the debt represented by 
the note as to toll the running of the 
six-year statute of limitations against 
the indorser. Glass v. Drieborg, 
Mich., 295 N. W. Rep. 547. 58 B. L. J. 
470. 


STOCK AND STOCKHOLDERS 


§1425. Right of bank to purchase its 
own shares. 


Where a state statute provides that 
a bank may not hold or purchase any 
portion of its capital stock, it neces- 
sarily follows that the option to the 
bank to purchase its own stock is void, 
notwithstanding the provision of the 
by-laws of the bank that the stock 
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acquired shall be disposed of in a 
manner most beneficial to the bank. 
Quinn v. Ellenson, Wisc., 296 N. W. 
Rep. 82. 58 B. L. J. 350. 


§1440. Statutory liability in general of 
stockholders to creditors. 


United States 


The receiver of an insolvent state 
bank may recover, in an action at law, 
stockholder’s liability before adminis- 
tering assets or apportioning indebted- 
ness among present and former stock- 
holders of the bank. Hence, dividends 
paid to creditors in interim did not 
affect stockholder’s liability. (Constitu- 
tional double liability eliminated in 
1938; FDIC members or banks with 
surplus equa] to 50 per cent of common 
capital exempt on three months’ 
notice.) Bergling v. Wardell, 115 Fed. 
Rep. (2d) 948. 58 B. L. J. 468. 


Kentucky 


Where excess fund remained out of 
proceeds of assessments against a na- 
tional bank’s shareholder after bank’s 
creditors and depositors had been paid 
in full, and some of the shareholders 
had paid assessments in full while 
others had paid only part thereof, in 
distributing excess funds payment was 
first to be made to shareholders who 
had paid in full in amounts to which 
their payments exceeded payments 
made by others. Russell v. Levi, Ky., 
149 S. W. Rep. (2d) 734. 68 B. L. J. 
591. 


§1442. —Transfer prior to insolvency. 


One who became a stockholder of an 
Indiana banking institution prior to 
its insolvency but after the bank had 


been taken over for liquidation and . 


had ceased to operate, is not liable as 
a “stockholder” of the bank within 
superadded liability provided for by 
the Indiana Constitution, Art. 11, 6. 
(Constitutional provision repealed No- 
vember 5, 1940, all shares issued after 
December 1, 1940, exempt; others 
exempt after June 1, 1941, on five 
months’ notice.) State ex rel. Depart- 
ment of Fnancial Institutions v. Hardy, 
Ind., 30 N. E. Rep. (2d) 974. 58 B. L. J. 
366. 


§1443. —Stockholders’ right of set off. 


Where shareholders of a bank made 
contributions to restore the impaired 
capital of the bank, they are not en- 
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titled to offset such contributions 
against their statutory liability levied 
by the Secretary of Banking upon the 
failure of the bank. The two funds 
are for entirely distinct purposes; the 
contribution to restore impaired capital 
is for the bank and the statutory lia- 
bility is for the creditors and deposi- 
tors of the bank. Bell v. Krantz, Pa., 
19 Alt. Rep. (2d) 919. 58 B. L. J. 602. 


§1444. —Who may enforce liability. 

A national bank assigned all of its 
assets to a trust company under an 
agreement providing that the liability 
of the national bank _ stockholders 
might be enforced for payment of any 
deficit that might result from the ab- 
sorption and liquidation of the national 
bank’s assets. The Comptroller of 
Currrency had not taken over the na- 
tional bank, appointed a receiver or 
made an assessment against the stock- 
holders. It was held that the receiver 
of the trust company could not main- 
tain an action against the national 
bank and its liquidating trustees to re- 
cover the alleged stockholders’ liability 
of the national bank stockholders 
allegedly payable under the agreement 
between the bank and the trust com- 
pany. Harr v. People’s National Bank 
of North Belle Vernon, 37 Fed. Supp. 
222. 58 B. L. J. 429. 


§1456. —Trustees. 


Where bank held stock of another 
bank only as a trust depository for 
stockholder in other bank, did not pur- 
chase any of the stock, the stockholder 
as settlor retained power to dispose of 
the stock as he saw fit and controlled 
voting of the stock and was entitled to 
entire trust income during his lifetime, 
and stock book showed bank’s capacity 
as trustee and creditors could by in- 
vestigation learn terms of the trust, 
it was held that the bank was not a 
stockholder of the other bank so as to 
render it individually liable in a suit 
to enforce’ stockholders’ liability. 
Flanagan v. First Nat. Bank of Chi- 
cago, Ill., 30. N. E. Rep. (2d) 786. 58 
B. L. J. 303. 


SURETIES 
Insurance, see §§ 712-739. 


§1484. Rights and liabilities of sureties 
in general. 


Deposits of the Commonwealth of 
Pennsylvania in a national bank were 
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secured by the bank’s bond with the 
plaintiff as surety. Upon liquidation of 
the bank, the Commonwealth received 
a 40 per cent. dividend and the surety 
paid the Commonwealth the balance. 
In return the surety received an 
assignment from the Commonwealth 
after paying the claim. It was held 
that the surety was not entitled to 
dividends on the full amount of the 
Commonwealth’s claim but only on the 
amount actually paid. American 
Surety Co. v. Bethlehem National 
Bank, 116 Fed. Rep. (2d) 75. 58 B. L. J. 
371. 


TAXATION 


§1504. Taxation of national banks. 


Under the federal statute granting 
states the right to tax shares in na- 
tional banks, the tax levied by the 
state must be a tax upon shareholders 
and not upon the assets of the bank. 
12 U. S. C. A. § 548. Odland v. Findley, 
In re First National Bank of Bethesda, 
38 Fed. Supp. 568. 58 B. L. J. 586. 


§1518. Inheritance tax — Residents and 
non-residents. 


An inheritance tax is ultimately pay- 
able by the legatee or out of the prop- 
erty or estate passing to him, unless 
the will clearly indicates, either ex- 
pressly or by implication, that the 
legacy was given free of the tax. In 
re Rettew’s Estate, Pa., 16 Atl. Rep. 
(2d) 322. 58 B. L. J. 227. 


A state statute provided that on the 
death of a joint tenant, accrual to the 
survivor of the right to ownership or 
possession and enjoyment of property 
held or deposited in bank under joint 
tenancy shall be deemed a transfer and 
subject to transfer inheritance tax. It 
was held that the assessment of trans- 
fer inheritance tax under the statute 
did not violate the tax uniformity 
clause of the state constitution. What 
is actually acquired by the surviving 
joint tenant is the right to the im- 
mediate ownership, possession and en- 
joyment of the whole property and it 
is the accrual of this right which the 
statute properly taxes. Joint tenancies 
are in a class by themselves and the 
tax here in question being uniform 
upon all joint tenancies the constitu- 
tional provision is not violated. In re 
Cochrane’s Estate, Pa., 20 Atl. Rep. 
(2d) 305. 58 B. L. J. 638. 


§1519. —Life insurance policies. 


Where the proceeds of a life policy 
and of paid-up additional insurance 
purchased with dividends were payable 
to the insured’s wife if she survived 
the insured, otherwise to the insured’s 
estate, and power to revoke policy or 
change beneficiary was not expressly 
retained by the insured, it was held 
that the possibility of reverter which 
was in the insured and would have re- 
sulted in payment to his estate, had 
his wife died before him, was termi- 
nated by his death, and this deter- 
mination of his interest was an event 
which rendered the interest includable 
in his gross estate. Chase National 
Bank of City of New York v. United 
States, 116 Fed. Rep. (2d) 625. 58 
B. L. J. 502. 


§1522. Income tax. 

In creating a trust the grantor re- 
served to himself the right to sell or 
buy from the trust estate at his own 
price and to direct disposition to him- 
self of all or any part of the trust fund 
upon such terms as he might direct. 
The Board of Tax Appeals held that 
the trust was revocable as to securities 
covered by that provision, and the in- 
come therefrom was taxable to the 
grantor. The trust was held revocable 
within the definition of section 166 of 
the Revenue Act of 1934, 26 U. S. C. A. 
Int. Rev. Acts, page 727. On appeal to the 
United States Circuit Court of Appeals 
it was decided that the Board was en- 
tirely justified in construing the power 
as a reservation by the grantor of the 
right to revoke the trust. Chandler 
v. Commissioner of Internal Revenue, 
119 Fed. Rep. (2d) 623. 58 B. L. J. 589. 


A. declaration of trust, empowering 
the trustees to purchase securities or 
other property, was held to give the 
trustee implied authority to invest 
trust income to pay premiums on 
policies on the life of the grantor who 
was also the trustee and income so 
paid was held to be taxable as income 
of the grantor. Rand v. Helvering, 116 
Fed. Rep. (2d) 929. 58 B. L. J. 641. 


A trust agreement directed that in- 
come be accumulated and added to 
principal during the lives of the 
grantor and his wife. The income 
from the trust was to be paid to the 
wife after the grantor’s death unless 
the wife predeceased the grantor, in 
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which event, the income should be paid 
to the grantor for the rest of his life. 
The grantor and his wife were given 
the right to terminate the trust agree- 
ment or withdraw any of their property 
It was held that the incomes of the 
trust were taxable to the grantor be- 
cause they may be accumulated for 
future distribution to him, that is, 
upon his wife’s predecease, and be- 
cause even during his wife’s lifetime 
he and she could jointly withdraw the 
incomes, and she did not have a sub- 
stantial adverse interest in view of the 
normal consequences of family soli- 
darity. Revenue Act 1932, §167, 26 
U. S. C. A. Int. Rev. Code § 167. Alt- 
maier v. Commissioner of Internal 
Revenue, 116 Fed. Rep. (2d) 162. 58 
B. L. J. 458. 


Where the grantor of a trust has 
stripped himself of all command over 
the income of a trust for an indefinite 
period, and in all probability, under 
the terms of the trust instrument, will 
never regain beneficial ownership of 
the corpus, there is no statutory basis 
for treating the income as that of the 
grantor merely because he has made 
himself trustee with broad power in 
that capacity to manage the trust 
estate with the possibilty that the 
corpus of the trust might revest in 
the grantor in case he survived the 
beneficiary. Revenue Act 1934, § 22(a), 
26 U. S. C. A. Int. Rev. Acts, page 669. 
Commissioner of Internal Revenue v. 
Branch, 114 Fed. Rep. (2d) 985. 58 
B. is. J. 97. 


§1524. Gift tax. 


Under the revenue act taxing trans- 
fers “in contemplation of death,” the 
phrase “in contemplation of death,” as 
stated in Article 16, Treasury Regula- 
tions 80 (1934), is not limited to con- 
templation of imminent death or to an 
apprehension that death is near at 
hand. It means that the thought of 
death is the compelling and controlling 
cause of the transfers. Worcester 
County Trust v. United States, 35 Fed. 
Supp. 970. 58 B. L. J. 441. 


A treasury regulation providing that 
“the irrevocable assignment of a life 
policy constitutes a gift in the amount 
of the net cash surrender value, if any, 
plus the prepaid insurance adjusted to 
the date of the gift,” was held inap- 
plicable to single premium life policies, 
for the purpose of determining gift 


THE BANKING LAW JOURNAL 


tax. The true value of a single pre- 
mium life policy transferred shortly 
after the date of issue would be the 
cost of a similar policy on that date, 
and not its lower cash surrender value, 
or even the reserves carried by the in- 
surance company at the date of gift. 
Commissioner of Internal Revenue v. 
Powers, 115 Fed. Rep. (2d) 209. 58 
B. L. J. 315. 

A testator left a will in which he 
bequeathed certain sums of money to 
such educationa] institutions as his 
sister and nephew might select. The 
will also provided that if such selec- 
tion were not made within one year 
after the probate of his will, then the 
charitable bequests were to fail and 
the money was to be added to and 
form a part of his residuary estate. 
It was held that the testator made the 
effectiveness of the bequests wholly 
dependent upon action to be taken by 
two persons under a power they were 
free to exercise or not. This made their 
character too uncertain to make them 
deductible within provisions of the 
statute authorizing deduction for 
estate tax purposes of bequests to a 
corporation organized for religious, 
charitable, scientific and educational 
purposes. Revenue Act 1926, § 303(a) 
(3), 26 U. S. C. A. Int. Rev. Acts, page 
234. Burdick v. Commissioner of In- 
ternal Revenue, 117 Fed. Rep. (2d) 
972. 58 B. L. J. 432. 


UNEMPLOYMENT COMPENSATION 


Employees of national banks. 


The Unemployment Compensation 
Act of New Jersey provides that the 
term “employment” shall not include 
service performed in the employ of 
the United States or of an instrumen- 
tality of the United States. Since na- 
tional banks are instrumentalities of 
the United States, neither the bank 
nor its employees are covered by the 
act. National Newark & Essex Bank- 
ing Co. v. Unemployment Compensa- 
tion Commission, N. J., 19 Atl. Rep. 
(2d) 803. 58 B. L. J. 497. 


USURY 


§1564. What constitutes usury. 


A charge of $49.00 deducted from a 
$200.00 loan, secured by a chattel mort- 
gage on an automobile, which mort- 


THE BANKING LAW JOURNAL 


gage on its face showed that the con- 
sideration for the loan was a charge 
for risks or hazards ostensibly as- 
sumed by mortgagee, rendered loan 
agreement void for violating the N. Y. 
Banking Law. Cucco v. Pacific Finance 
Corp., 20 N. Y. Supp. (2d) 779. 58 
B. L. J. 153. 


Under Michigan law, a mortgage is 
usurious if, in addition to the maxi- 
mum legal rate of interest, the mort- 
gagor pays or promises to pay the 
mortgage tax and recording fees. 
Panos v. Smith, 116 Fed. Rep. (2d) 445. 
58 B. L. J. 2938. 


Where the purchaser takes from the 
vendor a binding obligation to repur- 
chase at a certain future time at an 
advance greater than legal interest on 
the pretended purchase price paid, the 
transaction is usurious on its face. 
Saunders v. Resnick, Pa., 16 Atl. Rep. 
(2d) 676. 58 B. L. J. 176. 


While a bona fide purchase of earned 
wages is not a loan and is not gov- 
erned by the laws relating to interest, 
it has been held that what may appear 
to be an assignment of wages may in 
substance and in fact be a loan at 
usurious rate of interest. Gunnels v. 
Atlanta Bar Association, Ga., 12 S. E. 
Rep. (2d) 602. 58 B. L. J. 356. 


31565. —Transactions held not usurious. 


A provision in note calling for maxi- 
mum rate of interest permissible, that 
unpaid interest should be added to 
principal and should thereafter bear 
same rate of interest, did not render 
note “usurious.” Greer v. Greer, Ariz., 
108 Pac. Rep. (2d) 398. 58 B. L. J. 290. 


Where the borrower has an option to 
pay the debt before maturity, the con- 
tract is not made usurious by reason 
of the fact that on exercising the 
option to pay before maturity the bor- 
rower is required to pay more than 
the legal rate of interest for the time 
he had the use of the money. French 
v. Mortgage Guarantee Co., Cal., 104 
Pac. Rep. (2d) 655. 58 B. L. J. 122. 


§1566. —Computing on 360-day basis. 


Interest charges on a loan to plain- 
tiff were computed by defendant under 
the so-called “‘Meilicke” System, which 
consists of computing fractions on the 
basis of a 30-day month, without in- 
terest charge for the 31st day of any 
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month, so that actually interest is 
charged only for 360 days in a year. 
It was held that interest charges on 
this basis were not excessive and 
illegal and hence loan was not usurious. 
Swistak v. Personal Finance Co., 24 
N. Y. Supp. (2d) 80. 68 B. L. J. 186. 


§1575. —Where loan extended or re- 
newed. 


Where the first of a series of loans 
bears a usurious rate of interest, and 
a portion of each succeeding loan is 
used to pay off the balance due on the 
previous one, the entire series is 
tainted with usury, and if throughout 
the entire transaction the borrower 
pays to the lender interest in excess of 
the legal contract rate he may recover 
double the amount of all interest paid, 
as against the contention that he can 
recover only double the amount of the 
interest paid on the first loan. Stand- 
ard Loan Co. v. Rubrecht, Okla., 113 
Pac. Rep. (2d) 598. 58 B. L. J. 859. 


Waiver of defense of usury. 


Although a usurious contract is void 
under General Business Law, § 373, 
N. Y., the defense of usury is personal 
and may be waived by borrower. Atc- 
ceptance of a conveyance subject to a 
usurious mortgage constitutes waiver 
of defense of usury. Howard v. Kirk- 
patrick, 30 N. Y. Supp. (2d) 166. 58 
B. L. J. 955. 


§1584. Penalties against national banks. 


Where a national bank charges a 
higher rate of interest than is per- 
mitted by the law of the state in which 
it is located, the person paying such 
interest may recover from the bank, 
by way of penalty, twice the entire 
amount of interest paid, provided the 
action to recover the penalty is com- 
menced within .two years after the 
payment of the interest, 12 U. S. C. A. 
§§ 85, 86. Panos v. Smith, 116 Fed. 
Rep. (2d) 445. 58 B. L. J. 293. 


WAREHOUSE RECEIPTS 


§1596. Receipts issued through fraud 
or mistake. 


A corporation engaged in the whole- 
sale business of selling food products 
consigned certain merchandise to a 
grocery company-for purposes of sale. 
Under the terms of the agreement, 
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title to the consigned merchandise was 
to remain and be vested solely and ex- 
clusively in the wholesaler until the 
consigned merchandise was sold. Sub- 
sequently the merchandise was stored 
in a warehouse, and negotiable ware- 
house receipts issued therefor were 
pledged by the grocery company as 
collateral security for an indebtedness 
to the bank. Acting in good faith and 
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in ignorance of the true state of affairs 
between the wholesaler and the gro- 


company, the bank took posses- 


sion of the merchandise under the re- 
ceipts. It was held that the bank ac- 
quired title superior to that of the 
wholesaler. Lippincott Distributing Co. 
v. Peoples Commercial & Savings 
Bank, Ohio, 30 N. E. Rep. (2d) 691. 
58 B. L. J. 281. 
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